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SUMMVARY: The purpose of this rule is to revise 40 CFR

51.309 of EPA's regional haze rule to incorporate certain
provi sions for Western States and eligible Indian Tribes.
The Western Regi onal Air Partnership (WRAP)

subm tted an Annex to the 1996 report of the Grand Canyon
Visibility Transport Comm ssion (GCVIC) to EPA on

Sept enmber 29, 2000. This submttal was required under 40
CFR 51. 309 of the regional haze rule in order for nine
Western States (and Indian Tribes within the sanme
geographic region) to have the option of submtting plans
i npl ementing the GCVIC recommendati ons. The Annex
contai ns recommendati ons for inplenenting the regional

haze rule in nine Western States, including a set of



recommended regional enissions mlestones. The
m | estones address, for the time period between 2003 and
2018, eni ssions of sulfur dioxide (SG), a key precursor
to the formation of fine particles and regi onal haze.

On May 6, 2002, EPA proposed to approve the
provi sions of the Annex submtted by the WRAP as neeting
the requirements of the regional haze rule and applicable
requi rements under the Clean Air Act (CAA), (67 FR
30419). At that tinme, we also included specific proposed
changes to 40 CFR 51. 309 of the regional haze rule to
i ncorporate recommendati ons fromthe Annex. This final
rul e was devel oped taking into account coments received
on the proposal.
DATES: The regul atory amendnents announced herein take
effect on [Insert date 60 days from date of publication
of this final rule].
ADDRESSES: The EPA has established an official public
docket for this action under Docket No. OAR-2002-0076.
The official public docket is the collection of materials
that is available for public viewing at the Air Docket in
t he EPA Docket Center, Room B102, 1301 Constitution Ave.,

NW Washi ngton, DC. The EPA Docket Center Public Readi ng



Roomis open from8:30 a.m to 4:30 p.m, Mnday through
Fri day, excluding |egal holidays.
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Quality Strategies and Standards Division, C504-02,
Research Triangle Park, NC 27711 or Thomas Webb
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| . General | nformation

A. Regul ated Entities

Entities potentially regulated by this action are
nine States in the Western United States (Arizona,
California, Colorado, |Idaho, Nevada, New Mexico, Oregon,
Ut ah and Wom ng) and Indian Tribes within that sanme
geographic area. This action, and an earlier action
taken by EPA in 1999, provides these States and Tri bes
with an optional programto protect visibility in
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federally protected scenic areas. The portion of the
program addressed by today's action is a program for
stationary sources of SO, involving a set of regiona
annual em ssions m | estones for the years between 2003
and 2018 that would apply to the total SO, em ssions
fromall stationary sources emtting nore than 100 tons

of SO, per year. Exanples of potentially affected sources
currently emtting at this level are listed in the
foll owi ng table.

Exanpl es of requlated entities

Coal -fired power plants

| ndustrial boilers

Petrol eum refineries

Nat ural gas processing facilities with sulfur recovery
pl ant s

Cement kil ns

Paper mlls

B. How can | get copies of this docunent and ot her

rel ated i nformati on?

1. Docket. The EPA has established an official
public docket for this action under Docket No. OAR-2002-
0076. The official public docket consists of the

docunments specifically referenced in this action, any



public comrents received, and other information rel ated
to this action. Although a part of the official docket,
t he public docket does not include confidential business
information (CBI) or
ot her informati on whose disclosure is restricted by
statute. The official public docket is the collection of
materials that is available for public viewing at the Air
Docket in the EPA Docket Center, Room B102, 1301
Constitution Ave., NW Wishington, DC. The EPA Docket
Center Public Reading Roomis open from®8:30 a.m to 4:30
p. m, Monday through Friday, excluding |egal holidays.
The tel ephone number for the Reading Roomis (202) 566-
1744, and the tel ephone nunber for the Air Docket is
(202) 566-1742. A reasonable fee may be charged for
copyi ng.

2. Electronic Access. You may access this Federal
Regi st er docunent electronically through the EPA Internet
under the “Federal Register” |istings at

http://ww. epa. gov/fedrgstr/. An el ectronic version of

t he public docket is available through EPA' s el ectronic
public docket and comrent system EPA Dockets. You may

use EPA Dockets at http://ww. epa. gov/ edocket/ to view

public comments, access the index |listing of the contents



of the official public docket, and to access those
docunments in the public docket that are avail able
el ectronically. Although not all docket materials nay be
avai l abl e el ectronically,
you may still access any of the publicly avail abl e docket
materials through the docket facility identified above.
Once in the system select “search,” then key in the
appropri ate docket identification nunber.
1. Overview of the Stationary Source SO, Reduction
Program

Covered by This Rule

The purpose of this rule is to revise 40 CFR 51. 309
of the regional haze rule to incorporate additional
provisions to address visibility inpairment in 16 Cl ass |
areas on the Col orado Pl at eau.

A. What is the reqgional haze rule?

Section 169A of the CAA establishes a national goal
for protecting visibility in federally-protected scenic
areas. These "Class |" areas include national parks and
wi | derness areas. The national visibility goal is to
remedy existing inpairnment and prevent future inpairnment
in these Class | areas, consistent with the requirenents

of sections 169A and 169B of the CAA.



Regi onal haze is a type of visibility inpairnent
caused by air pollutants emtted by numerous sources
across a broad region. The EPA uses the termregional
haze to distinguish this type of visibility problemfrom
t hose which are nore local in nature. 1n 1999, EPA
i ssued a regional haze rule requiring States to devel op
i npl ement ation plans that will make “reasonabl e progress”
toward the national visibility goal, (64 FR 35714, July
1, 1999). The first State plans for regional haze are
due between 2003 and 2008. The regional haze rule
provi si ons appear at 40 CFR 51.308 and 40 CFR 51. 309.

B. What are the special provisions for Western States and

eligible Indian Tribes in 40 CFR 51.309 of the reqional

haze rul e?

The regi onal haze rule at 40 CFR 51. 308 sets forth
the requirements for State inplenentation plans (Sl Ps)
under the regional haze program The rule requires State
plans to include visibility progress goals for each Cl ass
| area, as well as em ssions reductions strategies and
ot her measures needed to neet these goals. The rule also
provi des an optional approach, described in 40 CFR

51. 309, that nmay be followed by the nine Western States



(Arizona, California, Colorado, |daho, Nevada, New

Mexi co, Oregon, Utah, and Wyom ng) that conprise the
transport region analyzed by the GCVTC during the 1990's.
This optional approach is also available to eligible

| ndi an Tribes within this geographic region. The

regul atory provisions at 40 CFR 51.309 are based on the
final report issued by the GCVTIC in 1996,*

whi ch included a nunber of recommended em ssions

reducti ons strategi es designed to inprove visibility in
the 16 Class | areas on the Col orado Pl ateau.

I n devel opi ng the regi onal haze rule, EPA received a
nunmber of comments on the proposed rul e encouraging the
Agency to recogni ze explicitly the work of the GCVTIC. In
addition, in June 1998, Governor Leavitt of Utah provided
comments to EPA on behalf of the Western Governors
Associ ation (WGA), further enphasizing the commtnent of
Western States to inplementing the GCVTIC recomendati ons.
The WGA's comments al so suggested the translation of the
GCVTC s recommendati ons into specific regulatory
| anguage. The EPA issued a Notice of Availability during

the fall of 1998 requesting further comrent on the WGA

1

Recommendati ons for | nproving Western Vi stas. GCVTC,
June 10, 1996.




proposal and regul atory | anguage based upon the WGA's
recommendati ons. Based on the comments received on this

Federal Register notice, EPA devel oped the provisions set

forth in 40 CFR 51.309 that allow the nine Transport
Region States and eligible Tribes within that geographic
area to i nmplenent many of the GCVTC recommendati ons
within the framework of the national regional haze rule.
The provisions in 40 CFR 51. 309 conprise a
conprehensive | ong-term strategy for addressing sources
that contribute to visibility inpairment within this
geographic region. The strategy addresses the tine
peri od between the year 2003,2 when the inplenentation
pl ans are due, and the year 2018. The provisions address
em ssions from stationary sources, nobile sources, and
area sources such as em ssions fromfires and w ndbl own

dust .

One el enent of the GCVIC s strategy to address
regional haze is a programto reduce stationary source

em ssions of SO,. This programcalls for setting a series

2

I ndian Tribes are given the flexibility under EPA
regul ations to submt inplenmentation plans and opt into
the program after the 2003 deadli ne.
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of declining caps on em ssions of SO, These declining
caps on em ssions are referred to as em ssions m | estones
and provide for a reduction in SO, eni ssions over tine.

In designing this

program the GCVTC intended for these mi|estones to be
reduced through voluntary measures, but also included
provi sions for an enforceabl e market-based program t hat
woul d serve as a "backstop" if voluntary measures did not
succeed. At the tine the regional haze rule was
publ i shed, however, it was broadly recognized that the
specific em ssion nilestones, and the details of how both
the voluntary and enforceabl e phases of the program woul d
be inpl emented, were necessary el enents of a regulatory
program Accordingly, the regional haze rule, in 40 CFR
51.309(f), required the devel opment of an "Annex" to the
report of the GCVTC that would fill in these details.

The regional haze rule provided that the option afforded
by 40 CFR 51.309 would only be available if an Annex,
addressing the specific requirements of 40 CFR 51.309(f),
were submtted to EPA by October 1, 2000. The EPA
required the subm ssion of an Annex by this date to

ensure that EPA would be able to act on it before the
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Decenmber 31, 2003 deadline for SIPs under 40 CFR
51.309(c).

C. What was required to be included in the Annex to the

GCVIC report?

The regional haze rule required the GCVIC (or a
regi onal planning body formed to inplenment the Conm ssion
recomrendati ons, such as the Western Regional Air
Partnership (WRAP) to provide recomendations to fill in
the details for two main aspects of the program

- Em ssions reductions m | estones for stationary

source SO, em ssions for the years 2003, 2008, 2013,

and 2018. The m | estones nust provide for “steady

and continuing em ssions reductions” for the 2003-

2018 time period. In addition, the m | estones nust

ensure greater reasonable progress than would be

achi eved by application of best available retrofit

t echnol ogy (BART) pursuant to section 51.308(e)(2).

- Docunentation setting forth the details for how a

mar ket tradi ng program woul d be inplenmented in the

event that voluntary neasures are not sufficient to
neet the required mlestones. This docunentation
nmust include nodel rules, nmenoranda of

under st andi ng, and ot her docunentation describing in
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detail how emni ssions reductions progress wll be

noni t ored, what conditions will result in the

activation of the market tradi ng program how
allocations will be performed, and how the program
wi |l operate.

The EPA received the Annex fromthe WRAP in a tinely
manner, on Septenber 29, 2000. The EPA recogni zes the
significant amobunt of work that was devoted to devel opi ng
t he Annex and we commend the WRAP participants for their
efforts. Under 40 CFR 51.309(f)(3), if EPA finds that
t he Annex neets the requirements of the regional haze
rule, EPA commtted to revise the regional haze rule
based on the Annex to incorporate provisions requiring
conpliance with the m | estones and backstop trading
program Along with the existing elenments of 40 CFR
51. 309, these new provisions would al so be addressed in
the 2003 SIPs by the 9 Western States.

D. What are the next steps in inplenmenting this proqgranf

Today's rule nodifies the requirements in 40 CFR
51. 309 of the regional haze rule. As a result, 40 CFR
51. 309 provides a conplete regulatory franework to be
used by Western States and Tribes in devel oping regi onal

haze i nplenmentation plans. The EPA will continue to work
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closely with the States and Tribes to support their
efforts to develop plans that neet the applicable

requi renents of the regional haze rule. Once State and
tribal plans that nmeet the applicable requirenments of the
regi onal haze rule are reviewed and approved by EPA, they
w Il be federally enforceable.

E. VWhat topics were covered in EPA's May 6, 2002

proposal ?

The May 6, 2002 proposal addressed the foll ow ng

t opi cs:

C The proposed regional SO, nilestones and WRAP' s
determ nation that the m | estones neet the criteria
for approval in the regional haze rule. The EPA
reviewed the WRAP' s net hodol ogy for devel opi ng
specific mlestones for SO, for the years between
2003 and 2018. The EPA proposed to approve the
m | estones as satisfying the requirenments of the
regi onal haze rule. The EPA noted its concl usion
that the m | estones provide for “steady and
continuing em ssions reductions." The EPA al so
proposed to conclude that the m | estones provide for

“greater reasonable progress"” than the BART eni ssion
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l[imts that would otherwi se be required by the

regi onal haze rule.

Ways in which the m | estones may be adjusted in the
future. The proposal discusses the [imted

ci rcunst ances under which the m | estones nmay be
adjusted in the future and the proposed

adm ni strative process for making those changes.

The stationary sources of SO, that are included in
the program The proposal discussed the stationary
sources of SO, that would be required to participate
in the program and whose cunul ative eni ssions woul d
be conpared to the m | estones.

The annual process for determ ni ng whether a

m | estone is exceeded, thereby triggering the
tradi ng program The proposal described the steps
to be followed in evaluating em ssions data at the
State, tribal and regional levels. It also

descri bed a nechani sm by which States and Tri bes can
activate the trading programin 2013 if evidence

i ndicates that the 2018 m | estone will not be
reached wi t hout such action.

Key trading programelenents that are required in
SIPs and tribal inplenmentation plans (TIPs). The
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preanbl e di scussed proposed requirenments regarding
t he backstop trading program and discussed trading
program el enents such as: issuance of and
conpliance with all owances; em ssions quantification
protocols and tracking systent the annual
reconciliation process; and penalty provisions.
C Status of the program after 2018. The proposa
di scussed EPA' s understandi ng of what happens to the
m | est ones and backstop tradi ng program at the
conpletion of the first inplenentation period, in
2018.
The preanble to the May 6, 2002 proposal described each
of these programmatic areas in detail, including EPA s
review of the relevant portion of the WRAP subm ttal.

F. VWhat public comments were received on the proposal ?

On May 6, 2002 (67 FR 30418), the proposed rule was

published in the Federal Reqgister. The EPA requested

written conments on the proposal and held a public
heari ng. The public hearing was held in Phoeni X,
Ari zona on June 4, 2002. A transcript for this public
hearing is available in the public docket for the

regul ati on (Docket OAR-2002-0076). The EPA received
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el even witten comments on the package, primarily from
West ern stakehol der groups.

G. What topics are covered in this preanbl e?

The EPA has made a nunber of changes to the proposed
rule in response to the comments we received. The
comments on the proposal were limted to a relatively
smal | subset of the broad range of topics discussed in
detail in the proposal. Accordi ngly, EPA believes that
it is not necessary to repeat the conmprehensive
di scussion contained in the preanble to the proposal.
| nstead, EPA has limted the discussion in this preanble
to issues raised by commenters, and changes made to the
final rule based on those issues.

I11. Discussion of Issues Raised in Corments on the May
6, 2002 Proposal

A. General and Overarching | ssues

1. Inpact of May 24, 2002 Anerican Corn Growers Decision

On May 24, 2002, the U S. Court of Appeals for the

D.C. Circuit issued a decision in Anerican Corn G owers
et al. v. EPA, 291 F.3d 1 (D.C. Cir., 2002) that

i nval i dated part of EPA's regional haze rule. Because
t he WRAP Annex woul d be incorporated into the regional

haze rule, a nunber of commenters asked whether the
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court’s decision would have an inmpact on this rul emaking
regardi ng the Annex. Sonme commenters recomended that

EPA not proceed with the final rule until EPA has
addressed the issues raised by the court regarding the
regional haze rule in general. |In contrast, a number of
commenters agreed with the position that EPA took in a
June 7 letter® that the Annex is fully consistent with the
court's ruling. A nunber of comenters requested that
EPA clarify its position and rationale on this issue.

The EPA continues to believe that the decision in

American Corn Growers does not in any way affect the WRAP

Annex or EPA's ability to incorporate the Annex into its
regi onal haze rule.

In order to better understand EPA s concl usion
regardi ng the Annex, EPA believes it is helpful to review
the history of the GCVIC and the WRAP. In its 1996
report to EPA, the GCVTC recommended a w de range of
control strategies to address regional haze, including
strategies to reduce em ssions of SO, from | arge

stationary sources. Thus, the GCVTC specifically

3

June 7, 2002 letter fromLydia Wegman, EPA, to Rick
Sprott and Julie Sinpson, co-chairs, WRAP Initiatives
Oversight Committee.
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recogni zed that stationary sources would need to be an

i mportant part of an overall visibility strategy and, in
particul ar, that controlling sulfates fromthese sources
was a key strategy for addressing haze. As part of this
overall strategy, the

GCVTC al so concluded that interimtargets that provided
for “steady and continuing em ssion reductions” over the
entirety of the planning period mght also be needed.

I n 1997, EPA proposed the regional haze rule, and in
1998, the WGA subm tted conments to EPA requesting the
additi on of specific language to the rule to address the
recommendati ons of the GCVTC. In these comments, the WGA
reenphasi zed the comm tnent of the Western governors to
the GCVTC recommendations. Follow ng public notice and
an opportunity to coment on the WGA' s proposal, EPA
i ssued the final regional haze rule (64 FR 35714, July 1,
1999). In 40 CFR 51.309 of the rule, EPA established a
specific set of SIP requirenents for the States and
Tribes that participated in the GCVIC. As EPA noted in
the preanble to the rule, these requirenments acknow edged
and gave effect to the substantial body of work already

conpleted by the GCVTIC and the WRAP.
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One of the requirenents in 40 CFR 51. 309 addressed
the GCVTIC s recomendati on that the States establish a
cap on regional em ssions of SO, from stationary sources.
Under 40 CFR 51.309(f) of the regional haze rule, the
VWRAP was required to submt an annex to the GCVTC Report
that would contain specific em ssion reduction m|estones
for the years 2003, 2008, 2013, and 2018. This provision
explicitly references the recommendati ons of the GCVIC
for “steady and continuing em ssions reductions .
consistent with the Conm ssion’s definition of reasonable
progress” and its goal of 50 to 70 percent reduction in
em ssions of SO, between 1990 and 2040. 1In the preanble
to the final regional haze rule, EPA explained that the
WRAP woul d have to take into account four specific
factors in setting these nilestones. The preanble
specifically noted that “[t]he first factor affecting the
selection of interimmlestones is the GCVIC s definition
of reasonabl e progress.” (64 FR 35756). The ot her
factors listed in the rule are: (1) the ultimte target
in 2040 of a 50 to 70 percent reduction in em ssions of
SO, from stationary sources; (2) the requirenment that the
em ssions cap provide for greater progress than would be

achi eved t hrough source-specific BART requirenments; and
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(3) the timng of progress assessnent and the
identification of nechanisnms to address the cases where
em ssions exceed n | estones.

In the regional haze rule, EPA concluded that the
specific SIP requirements in 40 CFR 51. 309 provide for
reasonabl e progress toward the national visibility goal
The WRAP's plan for capping SO, em ssions from stationary
sources is a part of the Western States’ and Tri bes’
| ong-term strategy for achieving reasonabl e progress. As
descri bed above, the SO, program grew out of the GCVTIC s
recomendati ons for nmeasures to renedy adverse inpacts on
visibility.

Some comment ers expressed concerns that the WRAP' s
program for controlling SO, em ssions in the West, as
further defined by the Annex to the GCVIC s Report, is a
“BART provision” subject to the American Corn G owers
court remand. For several reasons, EPA believes that
this is not the case.

Under the CAA, the BART provisions require the
installation of control technology on specific sources
that were built between 1962 and 1977. Nothing in the
Annex requires specific controls on any individual

source. A key conponent of the Annex’'s SO, programis the
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goal that all reductions called for by the programrenmain
voluntary. |If the reductions are achieved through

vol untary neasures, then there will be no requirenments of
any kind. Even if the SO m | estones are not achieved

t hrough voluntary actions, the Annex does not provide for
source-specific controls. Rather, the failure to achieve
these m | estones would trigger a “backstop” em ssions
tradi ng program Such a program by its very nature,
does not dictate that any particular source install
control technol ogy or otherw se reduce its em ssions.

The EPA al so notes that the Annex covers all
stationary sources that emit nore than 100 tons per year
of SO, — not just sources built between 1962 and 1977 -
and thus goes well beyond the scope of the statutory BART
provisions. For this reason (and others noted above),
EPA believes that the SO, programis a conponent of the
WRAP' s strategy for ensuring reasonabl e progress, an
aspect of the regional haze programthat was not
addressed by the Anerican Corn G owers deci sion.

The EPA approved the WRAP's | ong-term strategy for
addressing visibility consistent with the broad
di scretion afforded States by section 169A and title | of

the CAA in devel oping strategies to neet reasonable
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progress goals and national standards. See Union Electric
Co. v. EPA, 427 U. S. 246 (1976); Train v. NRDC, 421 U. S
60 (1975). The SO, program which caps em ssions of SO
fromall |arge stationary sources, reflects the WRAP
States’ and Tri bes’ judgenent as to one appropriate neans
for addressing haze and ensuring reasonabl e progress.

The decision to limt em ssions fromthis category of
sources is well within the discretion of the States and

Tri bes. The court’s decision in Anmerican Corn G owers,

whi ch addresses only the BART provisions, does not in any
way limt the general authority of the States to choose
appropriate control measures to ensure reasonable
progress. Any suggestion that the decision requires
States to undertake a source specific analysis of a
source’s contribution to the problem of regional haze
before the State can subject a source to regulation would
go far beyond the actual holding in the case.

As di scussed above, 40 CFR 51. 309 does not require
participating States to assess and i npose BART on
i ndi vi dual sources. Best available retrofit technol ogy
is only relevant as one of four factors that the WRAP
must consider in establishing the appropriate em ssion

reduction m |l estones for SO, — i.e., the |level of the cap.

23



The regional haze rule requires that the nilestones in
the Annex to the GCVTC Report “nust be shown to provide
for greater reasonabl e progress than would be achieved by
application of best available retrofit technol ogy (BART)
pursuant to 51.308(e)(2)." 40 CFR &8 51.309(f)(2)(i).
This is not a requirement for BART. The requirenent that
the m |l estones “provide for greater reasonabl e progress”
t han BART is based on the decision by EPA to provide
States with the flexibility to adopt alternative nmeasures
in lieu of the BART requirenments set forth in statute so
|l ong as these alternative neasures were “better than
BART.” See 40 CFR § 51.308(e)(2). In short, the SG
program descri bed in the regional haze rule, as further
defi ned by the Annex, does not inpose controls on
specific sources but rather ensures that greater
reasonabl e progress is nmade than woul d be through
installation of source specific controls on the BART
sources. The regional haze rule accordingly authorizes
States to achieve inprovenents in visibility through the
nost cost-effective neasures avail abl e.

The Anerican Corn Growers court decision did not
address the provisions in the regional haze rule allow ng

States to adopt a trading program or other alternative
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nmeasures in place of source specific control neasures for
BART sources. The EPA finds nothing in the court’s

deci sion that would invalidate the tradi ng program
alternative to BART, as provided for in 40 CFR
51.308(€e)(2). In the preanble to the regional haze rule,
EPA sets forth the basis for its decision to allow States
this flexibility and descri bes the process for States to
make a show ng that the alternative measures provide for
greater reasonable progress. Significantly, nothing in
the D.C. Circuit’s opinion suggests that such an
alternative is in conflict with the requirenments of the
visibility provisions of the CAA. An approach that
allows States to adopt alternative neasures in |ieu of
BART fully conports with the court’s view of the States’
broad authority in this area. Accordingly, the Annex
meets the requirenents set out in 40 CFR 51.309(f), and
EPA believes that it nmay approve

t he proposed revisions to the regional haze rule

i ncorporating the em ssion reduction m | estones and ot her
measures set forth in the Annex.

2. \Whet her the Decenmber 31, 2003 SIP Deadline Should be

Ext ended
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Under 40 CFR 51.309 of the regional haze rule, SIPs
for the optional programfor the nine Western States are
due by Decenber 31, 2003. The EPA received a number of
comments on the proposed rule with respect to this
deadline. Four commenters, including the State of
Col orado and three industry trade groups, requested that
EPA extend the deadline for SIPs under 40 CFR 51.309.
One commenter, representing an environnmental
organi zation, recommended that this deadline should not
change.

The primary argument of those recomrendi ng an
extension of the Decenber 31, 2003 deadline, is that the
American Corn Growers decision creates additional
uncertainty for States deciding whether to submt
regi onal haze SIPs under 40 CFR 51.309 or 40 CFR 51. 308.
Sone commenters requested that EPA extend the deadline by
the ampunt of tinme it takes to resolve the remanded
portions of the regional haze rule. The environnental
group commenter opposed to the extension stated that
there is no legal or policy basis for an extension
because the deadline is required by the rule. In
addition, this commenter noted that States have had

several years to prepare SIPs under 40 CFR 51. 309, and

26



t hat the market-based alternative to BART is unaffected
by the court decision. Finally, this comenter believed
that delays in the SIP submttals could underm ne EPA' s
finding that the 40 CFR 51.309 program constitutes
greater reasonabl e progress than BART.

In the final rule, EPA retains the Decenber 31, 2003
deadline for a nunmber of reasons. First, as noted above,
EPA does not believe that the American Corn G owers
deci sion affects the WRAP States' ability to nove forward
in inmplementing section 40 CFR 51.309. Whiile the court
deci sion may affect a State's decision on whether to
pursue the optional program under 40 CFR 5. 309, EPA does
not believe that this is an adequate justification for
del ayi ng the program Second, EPA believes that the 2003
deadline is a fundanental elenent of the overall optional
strategy provided by 40 CFR 51.309. The strategy was
supportabl e under the regional haze rule in |large part
because it was an early strategy that would be in place
wel | before SIPs under 40 CFR 51.308. The fact that it
was received early and contai ned conprehensive strategies
was an
i nportant part of the rationale for its acceptance. The

EPA believes that the |onger the strategy is delayed in

27



its inplenmentation, the less valid this rationale
becones.
3. Procedural |Issues

One commenter stated that EPA cannot approve the
Annex because of procedural flaws related to 40 CFR
51.309(f)(1) of the regional haze rule. The comenter
asserted that EPA's rul enaking to approve the Annex is
procedurally flawed because EPA did not publish the Annex
upon its receipt. Additionally, the commenter notes that
EPA did not anmend the regional haze rule within 1 year
after receipt of the Annex. The EPA di sagrees with
the assertions that this rulemking is procedurally
flawed. The EPA published a Notice of Availability in

the Federal Reqister for the Annex on Novenber 15, 2000

(65 FR 68999), indicating where the Annex coul d be found
on EPA's website. The comrenter is correct that EPA
established a deadline for itself of 1 year for the
Agency to incorporate the provisions of the Annex if EPA
found that the Annex net the requirenents of the rule.

Al t hough the statenment that EPA "will act” within 1 year
signaled EPA's intentions to act within that tinme period,
nothing in the regional haze rule precludes EPA from

acting after this self-inposed deadline. |In particular,
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action within the 1-year deadline should not be
interpreted as a prerequisite for approving the Annex or
for incorporating the Annex into the regional haze rule.
It is clear fromthe comenter's statenments, however
that the statenent that EPA will act within 1 year has
created confusion as to the nmeaning of the provision.
The EPA is clarifying this provision by renoving the
phrase "1 year" from section 309(f)(3).

B. M | est ones

A central feature of the programin the WRAP annex,
and in EPA's proposed rule, is a set of em ssions
m | estones for SO, from stationary sources for the tine
period between 2003 and 2018. In the proposed rule, EPA
i ncluded the Annex mlestones. 1In the final rule, EPA
i ncl udes the sanme m |l estones as proposed.

I n addition, the proposed rule included specific
| anguage to allow for future adjustnents to the
m | est ones. In the Annex, the WRAP described a limted
set of future circunstances that would necessitate
adjustnments to the m | estones. For each of these
circunst ances, the Annex included a detail ed description
of how the m | estone would be adjusted, including a

di scussion of the adm nistrative process for making each
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adjustnment. In the proposed rule, EPA included
regul atory | anguage for each adjustnent, closely
following the provisions of the Annex. 1In the final
rul e, EPA has made a few changes to the adjustnments based
upon comments received.

In this unit of the preanble, we discuss comments
received related to the m | estones and the adjustnents.
1. VWhether Ml estones Satisfy Requirenents in the
Regi onal Haze Rul e

Proposed rule. In the proposal, EPA indicated its

agreenent with the WRAP's concl usion that the em ssions
m | estones neet the requirenments of the CAA and the

regi onal haze rule. The EPA devoted a significant
portion of the preanmble of the proposed rule to a

di scussion of its rationale for this proposed finding,
(67 FR 30420-30426). In this discussion, EPA concl uded

t hat the WRAP's program for SO, was appropriate in lieu of
source specific BART limts because the m | estone for the
year 2018 provided for "greater reasonable progress"” in
visibility inmprovenent than WRAP States woul d obtain by

i npl enenting the requirenment for source-specific BART.

In addition, the preanble to the proposal discusses EPA' s
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finding that the mlestones for the years between 2003
and 2017 provide for "steady and continui ng" progress.

Wth respect to EPA' s findings on BART, the preanble
di scussion for the proposed rule focused |largely on the
denonstration provided by the WRAP in Attachnment C of the
Annex. The EPA noted the WRAP used the foll ow ng
procedure to identify the year 2018 m | estone:

— Devel oped an estimate of baseline SO, em ssions for

the year 2018, (i.e., the predicted SO, em ssions in

the year 2018 in the absence of a programto reduce

SO, em ssions);

— Devel oped a list of BART-eligible sources in the

region;

- Devel oped an estimate of the em ssions reductions

t hat BART sources coul d achi eve, and

— Selected a year 2018 m | estone that reduces the

basel i ne em ssions by an ampbunt that woul d achieve

greater reasonable progress in inmproving visibility

than by requiring each BART-eligible source to

install BART.

I n the proposal, EPA discussed the data and net hods
relied on by the WRAP for each of these steps. The EPA

agreed with the conclusion reached by the WRAP that the
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2018 m |l estone neets the requirenments of the regional
haze rule, taking into account the uncertainties inherent
in the calcul ations of predicted em ssions in 2018.

Public Comments. Public coments, with one
exception, were supportive of EPA's finding that the year
2018 m |l estone represented "greater reasonabl e progress”
t han BART. One commenter, representing the trucking
i ndustry,
di sagreed with this finding, citing a nunber of areas
where it believed that the denonstration was | acking or
i nadequat e.

The WRAP coment ed that EPA' s preanbl e di scussion
did not conpletely capture the scope and net hodol ogy of
the year 2018 ni |l estone decision. |In their coments, the
WRAP agreed that EPA had correctly described the nethod
the WRAP used to determ ne that the program achieved
greater reasonabl e progress than BART. However, the
WRAP' s comments stress that while the m | estones were
informed by these calculations, the mlestones were
negoti ated nunbers reflecting a broader view of the
backstop tradi ng program and the relevant factors in the
CAA. In addition, the WRAP notes that individual

el ements of the cal culations do not represent a consensus
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position in isolation fromthe bal anced package in the
Annex.

The comenter fromthe trucking industry was
critical of EPA's acceptance of the year 2018 ni | estones.
The comrenter noted that in the preanbl e EPA appeared to
have concerns with: (1) how the WRAP identified BART-
eligible sources, (2) how the WRAP cal cul ated em ssi ons
reductions fromthose sources, and (3) the WRAFP's
i nclusion of the 35,000 tons for "headroom and
uncertainty.” This comenter
beli eved that taken overall, EPA should have consi dered
the WRAP's m | estone for year 2018 to be deficient. The
commenter was also critical of the provision for a
backstop tradi ng program arguing that such a program
woul d allow for em ssions reductions far away fromthe
Col orado Plateau to be substituted for nore effective
reductions at a cl oser distance.

The coments, with one exception, supported EPA' s
proposed concl usion that the mlestones for the years
2003 through 2017 represented "steady and conti nuing"
progress. Coments fromthe trucking industry were
critical of this finding. In their view, the m | estones

do not provide for steady and continuing progress because
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sone of the early year m | estones exceed year 2000 actual
em ssions | evels.

Final rule. The final rule retains the mlestones
contained in the proposed rule. The EPA continues to
believe that the m | estones provide for "greater
reasonabl e progress than BART" and for "steady and
continuing progress.” The EPA disagrees with comments
that the mlestones are deficient in this regard. The

EPA agrees with stakeholders that it is a critical

consideration that the WRAP's ni | estones provide a "cap
on em ssions which may not be exceeded. Any program
provi di ng for case-by-case

controls on a specific set of sources does not establish
such a "cap"” for the region. Moreover, this cap applies
to a popul ation of sources that includes all sources in
the region emtting nore than 100 tons of SO, which is a
much broader population than if only the BART-eligible
sources were included. The EPA continues to concl ude
that the WRAP ni | estones are reasonable in light of the

i nherent uncertainties that exist in any forecast to the
year 2018. Model ing results showed predicted visibility

i nprovenents equivalent to, or greater than, those that

would result froma "conmmnd and control" scenari o.
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The EPA di sagrees with comments that the m| estones
cannot be considered to provide for "steady and
continuing" reductions if actual em ssions were all owed
to increase in the early years. As noted in the
proposal, EPA believes that the WRAP appropriately used
the GCVTC goal of a 13 percent reduction in em ssions
bet ween 1990 and 2000 as a starting point or frame of
reference, rather than an estimte of actual em ssions
for the year 2000. G ven that a greater than expected
degree of reduction has already occurred, EPA agrees that
the region should not be effectively penalized for
achieving early reductions in em ssions.

2. Adjustnments for States and Tri bes that Choose not to
Participate

Proposed rule. When devel opi ng the Annex, the WRAP
under st ood that sone States and Tri bes nmay choose not to
participate in the optional program provided by 40 CFR
51.309. Thus, the WRAP provided to EPA individual opt-
out ampbunts for each State and Tri be and for each year
from 2003 to 2018. These opt-out amounts represented the
anmount of em ssions that woul d be deducted fromthe
m | estones for each State and Tri be that does not

participate. The EPA included a table in the proposed
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rule (67 FR 30446, May 6, 2002) that shows these opt-out
anounts for each State and Tribe. The proposed rule
noted, as the WRAP recommended, that the em ssions
amobunts budgeted in this table are only for the purpose
of determ ning the m | estones at the beginning of the
programif some States and Tri bes choose not to
participate. The EPA cautioned that the amounts budgeted
to each State and Tribe in this table are not necessarily
the ampunts that will be allocated to sources within the
relevant State's or Tribe's jurisdiction if a trading
programis triggered.

The proposal described the process by which the
nm | estones woul d be adjusted to take into account the
i ndi vidual State and tribal opt-out anmounts. For States,

SIPs for all participating States are due by the

Decenmber 31, 2003 deadline. Accordingly, EPA assuned in
t he proposal that after this deadline has passed it wll
be known which States are participating and which are
not . Thus, the proposal called for SIPs to provide for
deducting the State-specific anounts in Table 2 (67 FR
30446, May 6, 2002) for "opt-out States" fromthe anounts
in Table 1 (67 FR 30425, May 6, 2002) at the outset of

the program For Tribes, the proposed rule provides
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flexibility for opting into the program after the 2003
SI P subm ssion deadline. Under the proposal, for Tribes
t hat have not opted into the program by the 2003
deadline, the amounts in Table 2 (67 FR 30446, My 6,
2002) woul d be deducted fromthe ampbunts in Table 1 at
the outset of the program For Tribes that opt into the
program at a | ater date, the proposal required these
ampunts to be automatically added to the amounts in Table
1 (67 FR 30425, May 6, 2002), beginning with the first
year after a TIP inplenenting 40 CFR 51.309 is approved
by EPA.

In the proposal, EPA stated that for the program
under 40 CFR 51.309 to achieve the WRAP and GCVTC
obj ectives, a sufficient nunber of States nust
participate in the program The EPA proposed to defer to
the WRAP's judgnent on the issue of how many States woul d
constitute a "critical mass" for the program and we
requested coment on this issue.

Public Conments. A few conmments were received on
issues related to the proposed opt-out anounts and
di scussi on.

Two comenters agreed with EPA's clarification that

t he opt-out anounts did not necessarily represent the
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anount of allocations that a State's or Tribe's sources
woul d receive if the backstop tradi ng program were
triggered. One commenter reconmended that the State opt-
out anmounts should be treated as the anount of

al l ocations for a given State, because: (1) the opt-out
ampbunts represent the best estimte of em ssions
reductions for the BART-eligible sources in each State or
Tribe, and (2) inclusion of the tables my create a
perception that any State that issues fewer allocations
than the opt-out amounts is treating the sources within
the State inequitably.

Several comenters agreed with EPA's recommendati on
to defer judgnents on "critical mass" issues to the WRAP.
One environnmental group comrenter recommended that, in
eval uati ng whet her there are enough States and Tri bes
participating in 40 CFR 51. 309, EPA nust thoroughly
consider the extent to which the SO, declining cap wil
effectively prevent degradation fromthe visibility
i npairing enissions fromnew source growh across the
regi on.

Subsequent to the comrent period, the Western States

Ai r Resources Council (WESTAR) Model Rul e/ MOU Wor ki ng
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Group noted* that as States and Tribes follow their
process for adopting SIPs and TlIPs under 40 CFR 51. 309,
the States and Tribes will not necessarily be aware of

whi ch other States and Tribes will choose to participate
in the program Accordingly, the WESTAR Wor ki ng Group
believed that States and Tribes would need to include al
of Table 2 and cal cul ati on procedures in their SIP/TIP
submttals, such that the SIP/TIP submttal could account
for all possibilities of participation by other States
and Tri bes. Further, the WESTAR Wor ki ng G oup noted
that in the initial years of the program EPA nay not
have approved the SIP for all participating States before
t he date of the annual determ nation of whether the

m | estone is exceeded. Lastly, Tribes are not required
to submit a TIP by 2003 and can choose to participate in
the program at anytinme. Accordingly, the WESTAR Wor ki ng
Group recomrended that EPA clarify whether the conparison
of em ssions to the

m | estones woul d take into account all States that have
submtted SIPs, or only those with approved SIPs as of

the date of the determ nation.

4

See menorandum from Lily Wong, EPA Region 9, to Docket
OAR- 2002-0076. March 2003.
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Final Rule. The final rule retains the opt-out
tables fromthe proposal. The EPA continues to agree
with the WRAP that the opt-out tables do not necessarily
represent the amounts that would be allocated to a given
State or Tribe under a trading program The WRAP has
devel oped a detail ed net hodol ogy for determ ning and

establishing trading program allocations for each source.

Thi s met hodol ogy is described in detail in sections Il.D
and 111.D.7 of the Annex. It is this nmethodol ogy that
will result in allocations should the trading program be

needed. The EPA believes that establishing the anmpunts

in the opt-out tables as the amounts for tradi ng program
al l ocati ons woul d unnecessarily constrain the WRAP from

i npl ementing its nethodol ogy.

The EPA continues to believe, as discussed in the
proposal, that judgments on the issue of "critical mass"
are best left to the WRAP. Regarding the comment t hat
the SO, declining cap may not effectively prevent
degradation of visibility from new sources throughout the
region if not enough States and Tri bes participate, EPA
notes that visibility progress issues as a general matter
will need to be addressed in SIPs submtted under 40 CFR

51.308. Accordingly, EPA does not believe that this
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conment warrants any change to the proposed rule
| anguage.

The EPA agrees with the WESTAR Wor ki ng Group that
States and Tribes submtting their SIPs and TIPs under 40
CFR 51. 309 should include Table 2 and the cal cul ation
procedures in their SIP or TIP regulations in order to
account for all possibilities of participation by other
States and Tri bes. The EPA also agrees with the WESTAR
Wor ki ng Group recommendation to add to the final rule
clarification that the opt-out adjustnment under 40 CFR
51.309(h)(1)(i) will include the States and Tri bes for
whi ch SI Ps and TIPs have not been approved by EPA as of
the date of the determ nation.

3. Adjustnments for Snelter Operations

Proposed rule. At the time the WRAP was subm tted
to EPA, two copper snelters in the region, the Phel ps
Dodge Hidalgo snelter and the BHP San Manuel snelter, had
suspended operations. In the Annex, the WRAP recomended
that the program specifically account for the possibility
that these snmelters could come back on |ine should
econom ¢ conditions change. Accordingly, the Annex
contained a specific set of conplex decision criteria to

adjust the mlestones in the future for a nunber of
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specific scenarios related to the two snelters. The EPA
in the proposal attenpted to clarify the WRAP' s
adjustnments with a series of "if-then" tables, and we
requested comment on whet her these tables accurately
reflect the decision criteria in the Annex.

Public comments. Comenters agreed that the EPA's
proposed table accurately reflected the Annex. Two
commenters noted that subsequent to the devel opnent of
the Annex, a third snmelter, the Phel ps Dodge Chino
snel ter, suspended operations. These two comenters
recommended that the regional haze rule should recognize
this without reopening the negoti ated agreenent on the
m | est ones. Further, the commenters recommended t hat
t he regi onal haze rul e should provide some assurance that
when the Chino Snelter cones back on line again, its
16, 000 all owances will be available to it w thout
prematurely triggering the program

Final rule. The final rule retains the snelter
adj ust mrent tables as proposed. The EPA consi dered
whet her the final rule should contain contingencies for
the Chino Snelter simlar to those for Hidal go and San
Manuel . For exanple, one approach would be to deduct the

amount fromthe Chino snelter fromthe mlestones and to
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devel op a series of adjustnments to account for the
possibility that it may conme back on line, simlar to the
approach for the other two snelters. The EPA has not
taken this approach, because of the conplexity that would
be added to the adjustnents, and because this scenario
was not specifically discussed as the WRAP was

negoti ating the Annex.

4. Adjustnments for Uility Boilers Opting to Use Mre
Refi ned Fl ow Rate Methods

Proposed rule. The proposed rule requested coment

on the specific nmethod and process for adjusting the
m | estones for sources using a refined nmethod for
measuring stack flowrates. This was seen as a
significant issue, because the flow rate affects the
determ nation of em ssions rate froma conti nuous
em ssions nonitoring system (CEMS).

I n 1999, EPA adopted revisions to EPA's Reference
Met hod 2, the standard nethod for measuring stack flow
rates (64 FR 26484, May 14, 1999). The revisions
provi ded three new procedures: Methods 2F, 2G and 2H.
The new procedures, if used for a given source, allow for
a nore detailed assessnment of the stack flow rates to

provi de nore accurate flow rate results. The changes
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addressed concerns raised by utilities that Reference
Met hod 2 may over-estimate flow in certain cases, such as
when the flow is not going straight up the stack. |If the
flowrate is over-estimited, this would also lead to the
overestimati on of SO, em ssions because the facility's
continuous flow rate nonitor is calibrated to correspond
to the flow test method. Facilities subject to the acid
rain programunder title IV of the CAA nust performthese
flow tests at | east once a year to determ ne the accuracy
of their continuous flow nonitors. Facilities have an
option to use either the old Method 2, or one or nore of
t he new net hods.

VWhen the WRAP nmde its em ssion projections for
pur poses of devel oping the m | estones, the new nethods
were not yet in place. Accordingly, if a source owner
chooses to use the new fl ow nmethods, and if as expected
it results in a reduced flow rate for the sane | evel of
operation, then there will be a corresponding decrease in
t he neasured enmi ssions. |In the preanble to the proposal,
EPA agreed with the WRAP that this would create the
possibility of a "paper" decrease relative to the
mlestone if the mlestone reflects the old nmethod. As

di scussed in section Ill.A. 5 of the Annex, the WRAP notes
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that a protocol is needed for adjusting the mlestones to
refl ect changes in the baseline em ssion for utility
boilers any time that a source opts to change its CEMs
met hod. The WRAP addressed this issue in greater detail
in a supplenental paper entitled "Em ssions Tracking
Prior to Triggering the Backstop Trading Program" which
was submtted to EPA on June 1, 2001

The WRAP has identified three possible technical
procedures for devel oping an "adjustment factor" for the
new fl ow nmet hod. The EPA agrees that any of these three
procedures woul d be acceptable. Under the first
procedure, there would be a side-by-side conparison of
flow rates using both the new and the old flow reference
met hods. For exanple, if the new nethod nmeasured 760, 000
cubic feet per mnute, and the old nethod nmeasured
800, 000 cubic feet per mnute, the adjustnent factor
woul d be (760, 000/800,000), or 0.95. The second nethod
woul d use annual average heat rate, which is reported to
the Energy Information Adnministration (EIA), as a
surrogate for the flowrate. Under this nethod, the flow
adj ust nrent factor would be cal cul ated using the annual

average heat rate using acid rain heat input data (MvBtu)
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and total generation (MMHrs)reported to EIA, calcul ated

as the followi ng rati o:

Heat Input/MMhrs for first full year of data using new flow rate nethod

Heat Input/MMhrs for last full year of data using old flow rate nethod

The third method woul d use data reported to EPA's acid
rain program Under this method, there would be a
conpari son of

t he standard cubic feet per m nute (CFM per nmegawatt (MN
before and after the new fl ow reference nethod based on

CEMs data, calculated as the follow ng ratio:

SCF/ Unit of Generation for first full year of data using new fl ow rate method

SCF/ Unit of Ceneration for last full year of data using old flow rate method

I n the supplenmental information paper, the WRAP
identified three possi bl e approaches for using the
adj ustment factors for making a correct conparison of
em ssions to the mlestones. The WRAP did not indicate a
preference for any single approach. The three options
are as follows:

(a) Using one of the options described above for
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determ ning the flow adjustment factor, revise the
source’s baseline em ssions forecast for 2003, 2008 and
2013. For each year followi ng the adoption of the new
flow reference nmethod through 2017, reduce the interim

nm | estone by the corresponding amount. To illustrate how
this approach would work, the proposal used an exanple
where the adjustnent factor for a given stack is 0.95.

As di scussed above, this nmeans that the em ssions with
the new nethod is deened to be 0.95 tinmes the em ssions
with the old method. For this exanple, for option (a)
this means that the previous baseline em ssions for that
source would be nmultiplied by 0.95. The annual
conpliance check would then be done by conparing regional
SO, em ssions (unadjusted, as reported to EPA's acid rain
program to the revised m | estone.

(b) Using one of the options described above for
determ ning the flow adjustment factor, revise the
source’s reported em ssions on an annual basis, and do
not adjust the mlestone. For the exanpl e noted above,
under option (b) the enm ssions reported to EPA's acid
rain program woul d be adjusted upward by multiplying the
anmount tinmes (1/0.95). For each year follow ng the

adoption of the new flow reference nethod through 2017,
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t he annual conpliance check woul d be done by conparing
the adjusted regional SO, em ssions to the unadjusted
m | est ones.

(c) Use a conbination of the two approaches. Under
this approach, interimmlestones would be adjusted only
every 5 years [using option (a) above] and the reported
enm ssions for additional sources making the change in the
intervening years are adjusted for conparison to the
nm | estones [using option (b) above].

In the proposal, EPA stated that any one of these
t hree approaches woul d be acceptable, but that a specific
approach needs to be selected for the final rule. The
EPA al so noted its view that these adjustnments to the
m | estone or to the reported em ssions woul d not
necessarily require SIP or TIP revisions, because the
preci se method for making the adjustnment, and the
publicly avail able data elenments that will be used for
maki ng the adjustnent, could be specifically identified
in the final rule.

Public comments. Commenters generally agreed with

EPA' s assessnent that any of the three approaches for

determ ni ng an adjustnment factor would be acceptabl e.
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The WRAP noted in its comments that the 2018
m | estone already included assunptions about the effect
of this flow rate adjustnent. The WRAP recogni zed t hat
the preanble to the rule inplies this distinction but the
VWRAP recommended that this be reflected in the regulatory
text as well.

Regarding the three options related to the process
for using the adjustnent factors, the WRAP recomended
option (c) inits coments. That is, the mlestones
woul d be adjusted every 5 years with the periodic SIP
revisions, and adjustnents would be nmade to the reported
enmi ssions for the interimperiod. Oher comenters,
whi | e supporting the concept of adjusting the mlestones
with the SIP revisions, did not address whether the
reported em ssions should be adjusted in the interim
period. The EPA infers fromthese comments that these
comenters are |ikely recomendi ng that em ssion
adj ustmrents need not be nade in the interim period.

Final rule. The final rule includes regulatory
| anguage agreeing with the WRAP's recomendati ons
regarding the flow rate adjustnment. States are required
in the SIPs to provide for reporting of "adjusted"

em ssion rates pending an update to the m | estones, which
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woul d occur at the tine of the plan revisions required
under 40 CFR 51.309(d)(10).
5. Adjustnments for Enforcement Actions

Proposed rule. The proposed rule included a
provision in the Annex for adjustnments to the m |l estones
for "illegal em ssions.”™ In developing the m |l estones,
the WRAP identified the baseline em ssions for each
source during the base year, and "forecasted” em ssions
for the source during the 2003 to 2018 time peri od,
taking into consideration growth, utilization,
retirement, and the absence of any additi onal
requi renments. The conpilation of these source-specific
basel ine em ssions resulted in the baseline em ssion
inventory totals, which serve as a “starting point” for
measuring progress fromthe program The WRAP recogni zed
in the Annex that if a source was in violation of
applicable requirenments during the base year when its
enm ssions were determ ned, the baseline em ssions during
2003 - 2018 woul d be overesti mated.

In the proposal, EPA included this provision with
general regulatory | anguage providing for the adjustment
of baseline em ssions for illegal em ssions, and we

requested conment on possible ways of clarifying the
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provision in the final rule. The EPA noted in the
preanble to the proposal that there are instances where
it may be uncl ear whether under the approach in the
Annex, em ssions would be considered as "illegal," for
exanpl e where:

— disputing parties resolve their differences

t hrough (1) a consent decree that is either entered

t hrough Federal or State courts, or (2) an

adm ni strative enforcenment proceeding by either a

State, Tribe, or EPA; or

- a State disagrees with EPA or a citizens' group

over whether or not a particular alleged violation

occurr ed.

The EPA requested comment on how these situations
shoul d affect the nmi|lestones. Specifically, EPA
requested comment on the follow ng possible options:

Option 1. Under this option, the rule would require
that if there is any resolution® to alleged illegal SO
em ssions, then all of the reductions resulting fromthe

resol uti on woul d be considered as "illegal em ssions."

5

For option 1, the proposal used the broad term
"resolution” to refer to all types of em ssions
reductions resulting from enforcenent actions.
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Taking into account these reductions, the State or Tribe
woul d then "re-forecast” the source's em ssions and its
effect on the mlestone. "Re-forecast" neans to re-apply
the forecasting process, that is the process the WRAP
originally used to project future em ssions and devel op
the m | estones, using the corrected baseline SO em ssions
for the affected source. A conparison of this re-
forecast of em ssions with the previous forecast of
enm ssions would determ ne the anmount of the adjustnent
for each year up through 2018.

Option 2. Under this option, the rule would all ow

for
case-by-case judgnments on the appropriateness of
adj usting baseline em ssions follow ng resol ution of
al l egations of illegal SO, em ssions. The rule would,
however, clarify the entity responsi ble for deciding
whet her a case involves illegal em ssions warranting an
adjustnment to the mlestones. Under this option, we
request ed conment on which entity should be responsible
for this determnation, that is, whether the rule should

clarify whether the parties
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entering into a settlenment, the States, the Tribes, the
WRAP, or EPA would determ ne the settlenent's inpact on
the m | estones.

The EPA noted that under any of the proposed
options, adjustments to the m | estone would occur only
after the source in the enforcenent case has achi eved the
requi site reduction of SO, em ssions. Consequently,
adjustnments to the m | estones would have no effect on any
other facility' s operation because all of the reductions
woul d be achieved by the source subject to the
enforcenment action.

The EPA al so solicited comments in the proposal on
how to treat any extra SO, em ssions reductions that a
facility m ght achieve as a result of a settlenent. The
EPA will often allow a conpany that is settling through a
consent decree or settlenent agreenent to performa
suppl enmentary environnmental project and allow the
expenditures on this project to partially offset
penalties that the conpany woul d ot herwi se be assessed.
The EPA noted in the preanble to the proposal that if the
nm | estones are not reduced by the amount of extra
em ssions reductions fromthis type of project, then the

environnent may see little benefit, since another conpany
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woul d be allowed nore SO, em ssions. Thus, in the
proposal, EPA sought input on whether these “extra”

en ssions reductions should be considered part of this
"illegal em ssion" adjustnment and factored into a
recal cul ati on of the m |l estone.

Public Comments. The EPA received a nunber of
comments on this provision.

A few commenters recommended that this provision be
deleted fromthe rule entirely. Some comenters
criticized this provision because it would | ower the
m | estones and reduce the potential pool of allowances
under the backstop trading program Accordingly, these
commenters believed that the provision would serve to
puni sh the "non-violators” in the program at | arge.

Anot her comment er believed that any adjustnment for
"illegal em ssions"” is not appropriate unless it has been
denonstrated that the provision would inprove visibility.

Ot her comenters supported the provision but
recommended that the term "adjustnments for illegal
enm ssions” be replaced with the term "adjustnments due to
enforcenent actions.” Sonme commenters requested
clarification on whether these adjustments would only

apply to enforcenent actions that would have affected the
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assunmpti ons used in baseline em ssions projections. One
comment er recomended that the proposed adjustnent for
illegal em ssions should apply only to em ssions
reductions resulting fromconsent decrees or
adm ni strative orders where the EPA or authorized State
has commenced the enforcenent action, and not where
enm ssions reductions arise out of "voluntary settlenents”
initiated by the conpany.

Regarding the two options for clarifying this
provi sion, the WRAP and ot her commenters recomended the
second option. These commenters noted that case-by-case
judgments will be needed to determ ne whether and the
degree to which the m | estones should be adjusted.
Responding to EPA's request to clarify the entity
responsi bl e for cal culating the adjustnent, the WRAP
recommended that the entity responsi ble should be the
parties entering into a settlenment, in conjunction with
the relevant State or Tribe. The commenters envisioned
t hat EPA woul d have an oversight role in the SIP approva
process to determ ne that the adjustnment agreed to
t hrough the enforcenent process is properly reflected in

the m | estone adjustnent.
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The WRAP coments recomrended that specific |anguage
be added to the final rule requiring States and Tribes to
docunent, and include in the adm nistrative record,® a
di scussi on of whether any adjustnents to the m | estones
are appropriate based upon adninistrative or judicial
enforcement actions, and to include an expl anation of the
basis for the State's or Tribe's decision.

Regardi ng EPA' s request for coment on how "extra"
em ssions reductions in enforcenent actions should be
treated, the WRAP and other commenters believed that
t hese extra em ssions reductions should also be treated
on a case-by-case basis. The WRAP commenters recommended
t hat EPA include a provision in the rule requiring States
or Tribes to address in the periodic SIP revision whether
SO, al | owances should be retired or confiscated’” as a

result of an adm nistrative or judicial enforcenent

6

The EPA interprets the term"adm nistrative record” in
the WRAP's comments to refer to information nmade
avai l able in support of the State's or Tribe's
i npl ement ation plan submttal to EPA under 40 CFR
51.309(d) (10).

7

This comment responded to EPA's question on how the

m | estones should be adjusted with a recommendati on on
whet her al |l owances should be retired or confiscated. The
EPA interprets this comment as addressing both the

m | estones and the all owances, which add up to the

m | est ones.
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action and the rationale for the State's or Tribe's
deci si on.

Final rule. The EPA has retained this provision in
the final rule. The EPA agrees with the WRAP that this
provision is necessary to ensure that the "baseline," the
starting point for the mlestone cal culations, reflects
conpliance with regulations. So |long as the reductions
to the m | estones do not occur before the date a source
conmes back into conpliance, EPA does not believe that
this adjustnment has the effect of "penalizing” the other
sources. Regarding the comment that this provision is
deficient due to a | ack of denonstrated visibility
i nprovenents, EPA believes that the WRAP was not required
to nake a denonstration of the visibility inmprovenents of
this specific provision, which is part of the WRAP's
overall programfor SO, reductions from stationary
sour ces.

The final rule reflects EPA s agreenment with
recommendati ons of commenters to replace the term
"adjustnents for illegal em ssions” with the term
"adjustnents due to enforcenent actions."” The EPA agrees
that this term nology better enconpasses the types of

situations that the provision would address. The EPA
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interprets the term "enforcenent action" in these
comments to be used broadly to include any type of
enf orcenent action including adm nistrative orders,
settl ements, consent decrees, court orders, and
conpliance schedules in title V pernmts.
As recomended by sone commenters, we have added
| anguage consistent with Option 2. The EPA agrees with
commenters that there will be case-by-case considerations
in enforcenent actions that could affect whether an
adjustnment to the mlestones is appropriate. The EPA
generally agrees with conmments suggesting that the entity
responsi bl e for cal cul ating the amount of the adjustnment
shoul d be the parties entering into the settlenent, and
t hat where those parties do not include the State or
Tribe, the State or Tribe should be consulted to assure
that correct assunptions are used for the adjustnent.
Further, EPA believes that if the parties involved in the
action are responsible for recommendi ng the anmount of the
adj ust ment, or whether an adjustnment is appropriate, this
woul d all ow a source entering a voluntary settlenent to
negoti ate whet her or not an adjustnent should be made.
The EPA believes it is useful to clarify a few

poi nts regardi ng actions where EPA or a citizens' group
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is the plaintiff in the enforcement action. Such cases
woul d be brought to the U S. District Court. Pursuant
to | ongstandi ng Departnment of Justice policy, in any such
case nmenbers of the public, including an interested State
or Tribe, would have an opportunity to revi ew and conment
on the proposed consent decree settling the enforcenent
case. See 28 CFR 50.7. For any such case before the U S.
District Court, EPA intends to provide the State or Tribe
an opportunity to review and coment on the proposed
settlement. |If a settlenment or order fromthe U S.
District Court is issued and contains an adjustnment to
the m | estones, such a settlenment or order fromthe court
is binding and the State and Tribe would be required to
adjust the mlestones as directed by the court. For
i nstances where such court actions are silent on
reforecasting the
basel i ne em ssions and adjusting the m | estones, EPA
believes the State or Tribe nust determ ne whether such a
ref orecast and adjustnment is appropriate.

The EPA agrees with the WRAP's reconmendati ons t hat
the State or Tribe should provide docunentation of these

adj ustments for enforcenment cases in the admnistrative
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record for the 5-year SIP or TIP revision. Specifically,
the rule requires the foll owi ng docunentation:
— identification of each source that has reduced SO
em ssions under an adm nistrative or judicial
enforcenment action,
- whether the mlestones were adjusted in response
to the reduction in SO, em ssions under the
enforcement action,
- the rationale for the State's or Tribe's decision
on the m | estone adjustnent,
- if extra SO, em ssions reductions (over and above
t hose reducti ons needed for conpliance) were part of
the settl ement, whether those reductions resulted in
any adjustnent to the m | estones or allowance
al l ocati ons.

C. Annual Process for Determ ning Whether a Trading

Programis Triggered

The proposed rul e descri bes an annual process to
det erm ne whet her the enmi ssions from participating States
exceed the m | estones and thus trigger the backstop
tradi ng program This proposed process contained a

nunber of deadlines for steps in the annual process, and
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cont ai ned speci al provisions for certain years. Only a
few coments were received on these provisions.
1. Date for the Annual Determ nation

Proposed rule. The proposed rul e contained annual
deadl i nes for determ ning whether the mlestone is
exceeded. This proposed schedule called for a draft
determ nati on not | ater than Decenber 31 of each year,
beginning with a draft determ nation for the year 2003 by
Decenber 31, 2004. The proposed schedule called for a
final determ nation, taking into account public comrents,
by the end of the follow ng March, beginning with a final
determ nation by March 31, 2005 for cal endar year 2003.

Public comments. |In their coments on the proposal,
t he WRAP reconmmended that this annual deadline be
extended by 1 year. For exanple, pursuant to this
recommendati on, EPA would extend the deadline for the
final determ nation for cal endar year 2003 from March 31,
2005 to March 31, 2006. Because certain States or Tribes
may have nore numerous or conplex sources, the WRAP
bel i eved that additional time my be needed to coll ect,
val i date, and analyze em ssions data. In support of this
request for additional time, the WRAP notes that adding

time for the annual determ nation would not affect the
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timng for inplementing the backstop tradi ng program

For exanple, even if the annual determ nation for

cal endar year 2003 were not made until 2006, this woul d
not affect the date for the onset of the trading program
| f the cal endar year 2003 nilestone were triggered,
sources would still need to hold all owances for em ssions
in cal endar year 20009.

Final rule. In the final rule, EPA has retained the
deadline for the annual determ nation as proposed. The
EPA recogni zes that sone States within the region nay
have nore conpl ex technical and adm nistrative procedures
for collecting annual em ssions inventory data. The
EPA's current judgnent is that for States who have
i ndi cat ed possible participation in the program under 40
CFR 51. 309, these obstacles do not exist. The EPA
believes that it is not desirable to nove the deadline
forward in time unless it is absolutely necessary.

While, as the WRAP correctly notes, this would not affect
the deadlines for inplenentation of the backstop trading
program it would have the effect of reducing the anount
of time for planning and inplenentation if the trading
program were triggered. |If the States needing nore tine

do, in fact, decide to participate in the program EPA
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bel i eves that the regional haze rule could be revised at
a later date to reflect this need.

2. Option for Triggering the Trading Programin the Year
2013

Proposed rule. The proposed rule provided States
and Tribes with the option at a specific point intinme to
consi der em ssion projections for the year 2018, in
addition to actual em ssions inventory reports for
previ ous years in deciding whether or not to trigger the
backstop market trading program For this option, if
States and Tri bes so choose, the em ssions inventory
reports for the year 2012 — which are collected in
cal endar year 2013 — mmy al so contain em ssions
projections for the year 2018. |If the projections
indicate that the year 2018 m |l estone will be exceeded,

t hen under the proposal, States and Tribes may choose to
i npl ement the market trading program beginning in the
year 2018.

Public comments. One comenter representing Western
busi ness interests recommended that the WRAP devel op, and
the final rule contain, specific criteria for the option
of triggering the trading programin 2013. The comenter

recommended that, for exanple, the final rule should
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contain criteria for a specific em ssions |level in 2013,
or a specific level of em ssions reductions yet to be
achi eved between 2013 and 2018.

Fi nal rule. In the final rule, EPA has retained the

2013 option as proposed. The EPA believes that the
intent of this provision in the Annex is to provide broad
flexibility to the States and Tri bes for decidi ng whet her
this 2013 option should be exercised. The EPA does not
believe that it is desirable or feasible to devel op
specific decision criteria for this purpose in the final
rul e.
3. Requirenents for Recordkeeping

Proposed rule. The proposal, in 40 CFR
51.309(h)(iii), included a requirenment for the retention
of records relevant to the annual conparison of SG
enmi ssions to the m|estones for at |east 5 years fromthe
establi shment of the record. For records that provided
the basis for an adjustnment to the nilestone, the
proposed rule required retention of records for at |east
5 years after the date of the SIP revision.

Final rule. No public comments were received on
this issue during the comment period. Follow ng the

cl ose of the coment period, however, the WESTAR nodel
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rul e worki ng group® questi oned whet her this recordkeeping
requi rement would be adequate in all cases, if EPA's
intent were to retain the records for 5 years after they
are relevant to the annual determ nation. G ven the
design of the program 4 and 1/4 years can el apse between
the creation of a record and the use of the record in the
annual conparison of regional SO, enm ssions agai nst the

m | estone. This is because for all except the first 2
years of the program the annual determ nation is based
on a 3-year average of the regional SO, em ssions for the
precedi ng 3-year period. Additionally, the fornmal
conparison with the mlestone is not acconplished until
15 nonths after the end of this 3-year period. Thus,
close to 5 years can pass fromthe establishment of a
record to its use. The working group believed that the
intent of the recordkeeping requirenent was to maintain
rel evant records for 5 years after the determ nation of
whet her the m | estone was exceeded for a given year,

whi ch could nean that sonme records relevant to the
determ nati on woul d be needed for approximately 10 years

fromthe date they were generated. The EPA agrees that

8

See note fromLily Whng, EPA Region 9, to docket OAR-
2002- 0076, March 2003.
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this was the intent of the recordkeeping requirenment in
40 CFR 51.309(h)(iii) of the proposed rule; accordingly,
the final rule extends the tinme period for the retention
of records from5 to 10 years.

D. Requi renents for the Backstop Trading Program

A fundanmental feature of the Annex is a backstop
mar ket tradi ng programthat would be triggered if any
annual m | estone is exceeded. The Annex, as required by
40 CFR 51.309(f) of the regional haze rule, provided
docunent ati on and details for the backstop trading
program Attachment A to the annex was a draft node
rule for use by States in inplenmenting the backstop
trading program In the proposal, EPA included ten
fundanmental elenments that SIPs under 40 CFR 51. 309 nust
contain, and the basic requirenents for those elenents to
hel p guide EPA's review of the SIPs. The fundanmental
el ements described in the proposed rule were as foll ows:

(1) provisions for the allocation of allowances to
each source in the program

(2) em ssions quantification protocols;

(3) provisions for the nonitoring, recordkeepi ng and

reporting of em ssions;
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(4) provisions for a centralized systemto track
al | owances and em ssi ons;

(5) provisions requiring the identification of an
aut hori zed account representative for each source in the
progran

(6) provisions requiring the account representative
to denonstrate annual conpliance with all owances;

(7) provisions for the process of transferring
al | owmances between parti es;

(8) provisions describing the "banking" of extra
enm ssions reductions for use in future years, if the
i mpl enentation plan allows for banked all owances;

(9) provisions establishing enforcenent penalties
for nonconpliance with the tradi ng progranm and

(10) provisions for periodic evaluation of the
tradi ng program
In the proposed rule, EPA included basic requirenents for
each of these 10 provisions, and we requested coment on
whet her we had addressed each requirenent in an
appropriate level of detail, and on whether the substance
of the requirenment was sufficient to ensure the integrity

of the trading program
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The EPA did not receive any adverse coments
regarding the | evel of detail of the proposed
requi renents for the trading program We did receive
comrent on the substance of a few of the provisions that
we discuss in this section of the preanble.

1. Al | owances

Proposed rule. The proposed rule required the
backstop tradi ng programto include allowances. An
al l owance authorizes a source included within a market
trading programto emt one ton of SO, during a given
year. At the end of the conpliance period, which is a
12-nmonth period ending with each cal endar year, a source
owner's al |l owances nust exceed or equal its annual
em ssi ons.

The proposed rule would require States and Tribes to
include initial source-specific allowances for each
source included within the program Under the proposal,
these initial allocations nust specify the tons per year
al l ocated for each source for each year between 2009 and
2018. The Annex contains a detailed discussion of the
met hodol ogy for distributing allowances to sources. The
EPA proposed, however, that the details of this

met hodol ogy were not needed in EPA's rule. If those
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al | owmances add up to the appropriate regional total, EPA
proposed that the objectives of the program would be net.
The EPA proposed one exception to this approach, a

requi rement that 20,000 tons of allowances be reserved as
a "set-aside" for use by Tribes.

Public comments. The EPA received coments on three
issues related to all owances. First, the WRAP and one
electric utility commenter recomended that the proposed
rule be nodified such that initial SIPs would not be
required to have source-specific anounts for each source.
| nst ead, these commenters recomended that EPA allow the
initial SIPs to include a fornmula that will be used to
cal cul ate the all owances when the programis triggered.

Second, the WRAP and one environnmental group
comment er recomended specific regulatory | anguage for
reserving a portion of allowances for renewabl e energy
resources such as wi nd, solar photovoltaic and sol ar
t hermal technol ogi es, geothermal, landfill gas and
bi omass technol ogi es, and hydropower projects neeting
Low-i npact Hydropower Institute criteria. This
regul atory | anguage consi sted of a regulatory definition
of "eligible energy resource.” 1In addition, the

recommendati on included specific regulatory |anguage for
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inclusion in 40 CFR 51.309(h)(4) (i) that would provide
"eligible energy resources” with 2.5 tons of SO

al | owmances per nmegawatt of installed nameplate capacity
per year.

Final rule. The EPA has anended the proposed rule
as requested by the WRAP and ot her comenters. The EPA
agrees that a clear and definitive fornmula for issuing
source-specific all owances is an acceptabl e approach.

The approach to distributing all owances described in the
Annex provides for adjustnments of the allocations over
time, for exanple providing "bonus" allocations for early
reducti ons. Because the allocations provide for

adj ustnments over tine, it is likely that individual
source allocations could change between the date of the
2003 SIPs and the date a trading program would be
triggered. Accordingly, EPA believes that re-cal culation
of the source-specific all owances when the programis
triggered would be likely in any case. |If the programis
triggered, the subsequent SIP revision nmust include the
source-specific allocations.

The EPA has al so incorporated the WRAP's recommended

provi si on regardi ng renewabl e energy credits. G ven the

WRAP's desire that this provision be a feature of the
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backstop tradi ng program EPA agrees that regul atory

| anguage is needed to ensure that this feature is
included in SIPs. The EPA has incorporated the

regul atory | anguage recomended by the WRAP with two

nodi fications. First, EPA includes only the first
sentence of the WRAP's recommended definition ("Eligible
renewabl e energy resource, for purposes of 40 CFR 51. 309,
means el ectricity generated by non-nucl ear and non-fossil
| ow or no air em ssion technol ogies"). The EPA believes
that it is not necessary to include, and would be
difficult to interpret, the WRAP's recommended additi onal
| anguage limting the definition to only those

t echnol ogi es "using resources that are virtually

i nexhausti bl e, reduce haze, and are environnentally
beneficial." The EPA agrees with the WRAP that it is
useful to clarify that this definition specifically

i ncl udes:

- electricity generated by wi nd energy technol ogi es;

— sol ar photovoltaic and solar thermal technol ogies;

— geot hermal technol ogi es;

— technol ogi es based on landfill gas and bi onass sources;

and

71



- new | owi npacts hydropower that neets the Low | npact
Hydr opower Institute criteria.

Simlarly, EPA agrees with the WRAP that it is useful to
clarify that "biomass" includes agricultural, food and
wood wastes, but does not include bionmass from nmuni ci pal
solid waste, black |liquor, or treated wood, and that for
pur poses of this definition, |owinpacts hydropower does
not include punped storage. At the sanme tinme, EPA has
concerns that the various lists in the WRAP' s proposed
definition may not be exhaustive, and that it would be
preferable that the |list be able to change w t hout
necessitating a change to 40 CFR 51. 309.

The EPA has al so included an anendnment to 40 CFR
51.309(h)(4) (i) which requires that the backstop market
tradi ng programinclude the WRAP's recommended provi sion
for renewabl e energy credits. This anendnent requires
SI Ps under 40 CFR 51.309 to include a provision that
eligible renewabl e energy resources that begin operation
after October 1, 2000 will receive 2.5 tons of SO
al | owmances per nmegawatt of installed namepl ate capacity
per year. The rule also includes |Ianguage consi stent
with the WRAP's recomendati on that all owance all ocations

for renewabl e energy resources that begin operation prior
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to the programtrigger will be retroactive to the tine of
initial operation. The EPA believes, however, that it
is inmportant for States to preserve flexibility over tinme
with respect to inplenmenting this provision.
Accordingly, the final rule allows, but does not require,
that inplenmentation plans may provide for an upper limt
on the nunmber of all owances provided for eligible
renewabl e energy resources.
2. Em ssions Quantification Protocols

Proposed rule. The proposed rule required that
i npl ement ati on plans under 40 CFR 51. 309 nust i ncl ude
specific em ssions quantification protocols, that is,
procedures for determ ning actual em ssions. These
procedures will be used to nmeasure, or determ ne, annual
em ssions fromeach source in the trading programif the
trading programis triggered. The proposed rule also
required that States include the necessary nonitoring,
recordkeepi ng, and reporting provisions to nmeasure and
track results.

In the Annex, the WRAP recogni zed the need to have
detail ed and prescribed em ssion quantification protocols
and recommended that the participating States and Tri bes

establish such provisions in the SIPs submtted under 40
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CFR 51.309. The Annex describes the WRAP' s approach to
monitoring in section I, pages 39-41, in section III,
iteml1l11.D. 3 on page 64, and in Attachnment A, Draft WMbdel
Rul e section C. 2.3 Mnitoring Requirenments, and section
C9 Emi ssions Monitoring. In particular, the WRAP

recogni zed the need for em ssion nonitoring protocols

whi ch ensure that em ssions estinmates are accurate and
conparabl e for participating sources. For the trading
program the em ssions becone a tradeable, fungible
commodity. Accordingly, it is inmportant to the integrity
of the programto ensure that one ton of em ssions from
one source is equivalent to one ton of em ssions from
anot her source.

In the Annex, the WRAP proposed that sources subject
to the acid rain programunder title IV of the CAA would
continue to follow the continuous em ssions nonitoring
procedures in the acid rain program which appear
in 40 CFR part 75. Because continuous em Ssions
nmonitoring represents the best avail able method for
determ ni ng em ssions, EPA would not require separate
enm ssion protocols for these sources as part of

i mpl emrenting 40 CFR 51. 309.
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For other categories of sources not covered by part
75, the WRAP in the Annex recognized the need to devel op
protocol s based upon "best avail able" nonitoring
techni ques for each source category. |In the proposed
rule, for source categories with sources in nore than one
State submtting an inplenentation plan under 40 CFR
51. 309, EPA required each State to use the sane protocol.
Further, in the proposal, EPA included criteria for
determ ning the acceptability of these protocols in the
i mpl ementation plans. These criteria are the sane
criteria listed in section 5.2 and 5.3 of EPA' s Econom c
I ncentive Program (EIP) guidelines. These guidelines
state that em ssion quantification protocols:

-- nust ensure reliable results, and that they nust
ensure that repeated application of the protocol obtains
results equival ent to EPA-approved test nethods;

—- must be replicable, that is, the protocol ensures
that different users will obtain the same or equival ent
results in calculating the anount of eni ssions and/ or
em ssions reductions.

These EIP guidelines also specify that tradi ng prograns
need to include nmonitoring, recordkeeping, and reporting

provi sions to provi de adequate information for
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determ ning a source’s conpliance with the program
Adequat e nonitoring, recordkeeping and reporting
procedures have several key attributes, including
representativeness (characteristic of the source category
and avail abl e nonitoring techniques), reliability,
replicability, frequency (that is, the nonitoring is
sufficiently repeated within the conpliance period),
enforceability (that is, the nonitoring is independently
verifiable), and tineliness.

Public comments. Comments on this provision were
generally supportive of the notion that stringent
protocols are needed to ensure the integrity of the
"currency" for the trading program Consistent with this
view, one comenter representing electric utilities
recommended that non-utility sources need to enpl oy
enm ssions quantification protocols that are equivalent to
those of electric utilities. In the WRAP's comments, a
few changes to the regul atory | anguage were reconmmended.
Some comments expressed concerns that the proposal did
not provide enough flexibility in the use of
guantification protocols.

The WRAP comrents recomrended that the proposal be

modi fied to state:
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For source categories with sources in nore than one
State subm tting an inplenentation plan under this
section, each State nust use protocols that are
"sufficiently rigorous and conparable to ensure that
enmi ssions in the region are nmeasured in a reliable
and a consi stent manner.”
The WRAP believed that the terns "sufficiently rigorous
and conparable” were preferable to the word requirenent
of the "same" nmethodol ogy for each State. The WRAP al so
sought clarification that the proposed | anguage in 40 CFR
51.309(h)(4)(iii) requiring that "the protocols nust
provi de consi stent approaches for all sources within a
gi ven source category” would not limt the WRAP States'
and Tribes' ability to establish different nonitoring
requi renments within source categories based on
established criteria such as the size of an em ssion
unit. For exanple, the WRAP comments noted that it may
be appropriate to require the use of a CEMS on a | arge
i ndustrial boiler while using em ssion factors for a
smal l er boiler that is used as a backup unit.
Finally, the WRAP expressed concerns that this
provi si on should provide for the use of flexible

nmonitoring options that nmake sense for this particul ar
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tradi ng program Because smaller sources are antici pated
to have greater difficulty meeting stringent nonitoring
requi renments, the WRAP's market trading forum (MIF) is
consi dering adopting nore flexible nonitoring provisions
for these smaller sources. For smaller sources, the MIF
goal s are:

— to provide assurances that the m | estone goals
will still be net,

— to ensure that data are sound and reliabl e,

- to obtain data that are consistent with the
assumpti ons of the Annex, and

— to ensure the integrity of the trading program
VWil e these MIF discussions are still in the prelimnary
st ages, the WRAP comments seek assurance from EPA t hat
the final rule will allow consideration of different
appr oaches.

Anot her commenter noted that em ssion quantification
protocols are continually evol ving and becom ng nore
refined. This commenter expressed concerns that if
i mproved protocols, different fromthose used to
establish the baseline, are used to determ ne steady and
continuing progress and if the programis triggered, this

coul d have the effect of penalizing sources for
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devel opi ng and using inmproved protocols. This comrenter
noted that EPA should not create a disincentive to such
i nnovation. The commenter believed that if the
gquantification protocols remain static for SG
measurenents until the programis triggered, at which
time sources will be required to inplenment different
reducti on progranms, then sources will be better able to
adapt to the nore precise neasurenents resulting from new
guantification protocols. This commenter also believed
that as a result, the sources will be able to factor in
the need, if any, for greater reductions resulting from
i mproved quantification protocols.

Final rule. The EPA has retained the | anguage as
proposed. The EPA believes that it is inportant to
retain the requirenent that sources in simlar categories
use the same nethod for determ ning em ssions under the
tradi ng program The EPA wishes to clarify that this
does not preclude the MIF from maki ng distinctions within
a given category regarding the appropriate techni que for
determ ni ng em ssions. However, we believe that it is
i nportant that any such distinctions be done consistently
to ensure that the same nmethods are being used for

sim |l ar sources.
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The EPA does not believe that the proposed rule
di scourages innovation in the devel opnent of nonitoring
techni ques. For the "pre-trigger" portion of the
program that is, the tinme period before a trading
program the program specifically provides for
adjustnments to the mlestones to ensure that changes in
nonitoring techni ques are appropriately considered.
3. Enforcenent Penalties

Proposed rule. The proposed rule required that the

backstop tradi ng program include specific enforcenent
penalties to be applied if the em ssions froma source
exceed the all owances held by the source. 1In the
preanbl e, EPA noted that the Annex provides for two types
of automatic penalties when excess em ssions occur:

— the automatic surrender of two future-year
al | owmances for every ton of excess em ssions, and

- a financial penalty ($5000 per ton, indexed to
inflation fromthe year 2000) deened to exceed the
expected cost of allowances by a factor of three to four.

I n addition, the proposed rule required that in
establishing enforcenent penalties, the State or Tribes

must ensure that:
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- when em ssions froma source in the program exceed
the all owances held by the source, each day of the year
is a separate violation, and

- each ton of excess em ssions is a separate

vi ol ati on.

Public comments. The WRAP and a number of industry
group commenters objected to the proposed requirenents
t hat when em ssions froma source in the program exceed
t he all owances held by the source, each day of the year
be considered a separate violation and that each ton of
excess em ssions be considered a separate violation.
First, the WRAP and sone industry comments asserted that
t he maxi mum penalty is punitive, and cannot be justified
for a programthat has been established to neet a
wel f are- based regi onal goal. Second, comenters believed
t hat because this provision involved greater case-by-case
judgnents than the penalties in the Annex, the provision
could lead to inconsistencies between the various State
and tribal agencies. The WRAP and other comenters
recomended t hat EPA replace the penalty provisions in
t he proposal with the provisions that were recommended in
t he Annex, which were, in turn, based upon the acid rain

program
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Final rule. The EPA has made a few changes to the
final rule based upon public coments received. First,
EPA has decided to include in the final rule the two
specific types of automatic penalties listed in the Annex
for excess em ssions. The EPA believes that by including
a requirement for these penalty provisions in the final
rul e, EPA can renobve any anbiguity that nay exist over
whet her the types of provisions envisioned by the WRAP
woul d be acceptable to EPA for SIPs submtted under 40
CFR 51.309. The EPA agrees with the commenters that the
program shoul d establish sufficient penalties to deter
non-conpliance. The final rule includes a requirenent to
forfeit two all owances for each ton of excess em ssions,
and a requirenent for nonetary penalties. The EPA uses
the WRAP's specific $5000 per ton anount in the final
rule. At the same tinme, EPA believes that because it
will be a nunber of years before the onset of any
backstop trading program it is possible that the
appropriate $/ton figure could change over this tine
period, and that there may be additional factors that may
need to be taken into account. The final rule provides
for the devel opnent of an alternative to this anount, if

the value is consistent across States and Tri bes and the
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val ue substantially exceeds the expected costs of
al l owances, in order to provide a strong incentive for
sources to hold allowances at | east equal to their
em ssi ons.

The EPA believes that many commenters may have
m sunder st ood the proposed regul atory | anguage requiring
t hat each day of the year be considered a separate
viol ati on and that each ton of excess em ssions be
consi dered a separate violation. The EPA wi shes to
clarify that we view these provisions as clarifying the

liabilities that exist for violations under the CAA, and

that these penalties are not automatic. The EPA believes
that it is inmportant to recognize that while the penalty
structure devised by the WRAP wi || represent the
principle way to deter violations, EPA believes that it
is useful to clarify that the additional liabilities
exi st under the CAA. We believe this is consistent with
the acid rain program For exanple, under 40 CFR
77.1(b), EPA clarifies that the automatic penalties in
the acid rain program do not negate other penalties under
the CAA, as foll ows:

(b) Nothing in this part shall limt or otherw se

af fect the application of sections 112(r)(9), 113,
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114, 120, 303, 304, or 306 of the Act, as anended.

Any al | owance deduction, excess em ssion penalty, or

interest required under this part shall not affect

the liability of the affected unit's and affected

source's owners and operators for any additional

fine, penalty, or assessment, or their obligation to

conply with any other renedy, for the sane

vi ol ati on, as ordered under the Act.
VWil e EPA agrees with the WRAP that the penalty structure
contained in the backstop tradi ng program which is
patterned after the acid rain program should be
effective and should constitute the principal way
penalties would be inposed, it is nonetheless useful and
important to clarify that sources are potentially |iable
for other penalties under the CAA

The EPA also clarifies in the final rule | anguage,
as noted on page 46 of the Annex (Annex section
I1.D.6.f.), that in addition to excess em ssions,
viol ations are possible with respect to other program
requi rements (such as nmonitoring and reporting
requirenents). We agree with the WRAP that CAA civil and

crimnal penalties would apply to such viol ations,
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including liability for each day as an individual
vi ol ati on.
4. Requirenments for Periodic Evaluation

Proposed rule. The proposed rule required the
backstop trading programto include a provision for
periodi c eval uations of the program Such periodic
eval uations are required as a neans of determ ning
whet her the program in its actual inplenmentation, would
need any m d-course corrections. The proposal included a
list of nine questions that the program eval uations
shoul d address. These proposed questions, which were
derived from EPA's gui dance for EIP, section 5.3(b), were
as follows:

(A) Whether the total actual em ssions could exceed
the m | estones, even though sources conmply with their
al I owances;

(B) Vhether the program achi eved the overall
em ssion mlestone it was intended to reach, and a
di scussion of the actions that have been necessary to
reach the m | estone;

(C) The effectiveness of the conpliance, enforcenment

and penal ty provisions;
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(D) The adm nistrative costs of the programto
sources and to State and tribal regulators, including a
di scussi on of whether States and Tri bes have enough
resources to inplenment the trading program

(E) Whether the market trading program has |ikely
| ed to decreased costs for reaching the m |l estone
relative to a non-nmarket based approach, including a
di scussion of the market price of allowances relative to
control costs that m ght have otherw se been incurred;

(F) VWhether the trading programresulted in any
unexpect ed beneficial effects, or any unintended
detrinmental effects;

(G VWhether the actions taken to reduce SO, have | ed
to any uni ntended increases in other pollutants;

(H) Whether there are any changes needed in
em ssions nmonitoring and reporting protocols, or in the
adm ni strative procedures for program adni nistration and
tracking;

(1) The effectiveness of the provisions for
interstate trading, and whether there are any procedural
changes needed to nake the interstate nature of the

program nore effective.
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Public comments. The only comrents on the periodic
eval uati on provision were fromthe WRAP. The WRAP, while
supporting items (A, (C, (H and (1) w thout changes,
recommended changes to itenms (B) and (D) and recommended
deletion of items (E), (F) and (GQ).

The WRAP's comments recommended del eting the phrase
"and a di scussion of the actions that have been necessary
to reach the mlestones” fromthe end of item (B). The
WRAP noted that the backstop trading programis intended
to provide incentives for |ong-term business planning.
The program al so all ows other concerns, such as the need
to neet the PM, s NAAQS, to bring about sone of the
em ssions reductions needed to neet the regional haze
goals. The WRAP stated that it could be difficult to
determ ne what actions were required to achieve all of
the em ssions reductions in the region, because nost of
the reductions would follow fromindividual business
deci sions. Accordingly, in its comments, the WRAP
recommended that this provision not be mandated by the
rul e.

The WRAP comments recomended del etion of the phrase
"the admi nistrative costs of the programto sources and

to State and tribal regulators"” fromitem (D), such that
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this itemwould be nodified to read "a di scussi on of
whet her States and Tri bes have enough resources to

i npl enment the tradi ng program"” The WRAP stated that
States and Tribes will be nmonitoring the costs of the
program as part of their on-going internal program
review, but that this should not be mandated by EPA.
Rat her, the WRAP recomended that the rule should be
focused on what is needed to nmeet the visibility

i nprovenent goals, and that the devel opnent of the npst
cost-effective strategies to neet those goals should be
left to the States and Tri bes.

The WRAP's comments recommended del etion of item (E)
fromthe rule. The WRAP indicated that while States and
Tri bes may choose to perform an analysis of the cost
effectiveness of the program this should not be mandated
by EPA. The WRAP al so recommended del etion of itens (F)
and (G fromthe rule. In its comments, the WRAP
explained its view that it could be very difficult to
det erm ne what changes in em ssions in the region are due
to the m| estones because so many different factors wll
cone into play in a backstop trading program Nbreover,
the WRAP comments noted that the regional haze rule

al ready includes provisions for a 5-year SIP review of
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the entire program under 40 CFR 51. 309, and that new SIPS
wi |l be devel oped every 10 years. The WRAP stated that

it believes that existing requirenents in the rule are
adequate to ensure that there are not any unintended
consequences due to inplenentation of the backstop
tradi ng program and that the additional audit
requirenents in (F) and (G could prove to be difficult
and expensive to analyze.

Final rule. The final rule incorporates the WRAP' s
recommended changes to itenms (B) and (D), and accepts the
WRAP' s recommendation to delete item (E). The EPA has,
however, retained items (F) and (G . The EPA believes
that it is inportant that a program eval uation of the
tradi ng program determ ne whether the tradi ng program
resulted in any unexpected beneficial effects, or any
uni ntended detrinmental effects and whether the actions
taken to reduce SO, have |l ed to any unintended increases
in other pollutants. While the WRAP correctly notes that
there are SIP reviews every 5 years, and new SIPS every
10 years, EPA believes that the program eval uations
shoul d be designed to provide information that indicate
whet her these SIP reviews should contain any m d-course

corrections. The EPA does not believe that it wll
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require a burdensone or exhaustive analysis to determ ne
whet her, qualitatively, such effects have occurred. |If
it is known that these detrinmental effects have occurred,
EPA believes that WRAP States should take this into
account in the SIP revisions.

E. Provisions Related to Tine Period After 2018

Proposed rule. In the proposal, EPA noted that the
Annex did not attenpt to address the fate of this program
beyond cal endar year 2018. In the proposal, EPA believed
that it is reasonable for WRAP States and Tribes to defer
until a later date any judgnment on the specific |levels of
SO, that can be achieved. Finally, in the proposal, EPA
noted its belief that any actions that occur after 2018
shoul d not be allowed to increase SO, em ssions beyond the
2018 m |l estone. Accordingly, EPA proposed to indicate in
the | anguage in Table 1 of the proposed rule that any
m | estone devel oped for years after 2018 nust not all ow
i ncreases over and above those for the year 2018.

Public comments. One comenter, supported by two
ot her comenters, believed that, because the WRAP Annex
covers the period from 2003 to 2018, EPA's approval of
t he Annex shoul d not be dependent on what occurs after

2018. The EPA interprets this coment as requesting that
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the final rule be silent on the time period after 2018.
The WRAP's comments recommended that the | anguage in
Table 1 of the proposed rule be nodified to read "no nore
t han 510, 000 tons (480,000 tons if suspended snelters do
not resume operation) unless the nilestones are repl aced
with a different programthat nmeets any BART and
"reasonabl e progress” requirenents established in this
rule.”

Final rule. The EPA has incorporated | anguage
simlar to that requested by the WRAP into Table 1. This
ensures that the progress nade by participating States
and Tribes in addressing the visibility inpairment wll
not be eroded in the event that the SIP revisions due in
2018 are not in place at the beginning of 2019. At the
same time, this provision clearly indicates that this SIP
revision is the expected nmeans of addressing visibility
after that date.

F. Provi sions Related to Indian Tribes

Proposed Rule. Western Indian Tribes have been
directly involved during the devel opnent of the GCVTIC
report and the subsequent devel opnent of the WRAP Annex
report. Through this involvenent, they have been able to

ensure that unique issues of inportance to Tribes have
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been carefully considered by all stakeholders. The Annex
addresses issues of tribal interest, including a specific
provi sion of the programfor Tribes in the market trading
program The EPA believes that tribal participation is

i nportant for the success of the visibility protection
programin the Western United States and reflected this
in the proposed rule.

When devel opi ng the backstop tradi ng program the
VWRAP est abl i shed a 20, 000 ton all owance anount (call ed
the “set-aside”) to be allocated to Tribes. 1In the event
that the backstop market trading programis triggered,
the set-aside would be available to Tribes to either (1)
all ow for new source growth over and above the amounts
all ocated for new sources by the Annex; (2) sell for
revenue; or (3) retire. Note that this set-aside anpunt
is in addition to any allocations to individual sources
within Indian Country. For exanple, if the Navajo Nation
participates in the program there would be an allocation
for the Four Corners Power Plant and for the Navaj o Power
Pl ant, which are | ocated on the Navaj o Reservation. The
VWRAP' s backstop tradi ng programincludes within the

overall mlestones an
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amount for each such existing source in addition to the
tribal set-aside. For nore discussion of this issue, see
67 FR 30438, May 6, 2002.

In the proposal, EPA included the 20,000 ton triba
set-aside as a requirenment of the backstop trading
program In addition, EPA discussed in the preanble its
views of EPA's role with respect to allocation of the
20,000 ton set-aside. In this discussion, EPA stated its
view that allocation of the 20,000 ton amunt was not a
critical short-term need, because the backstop trading
program woul d be triggered, at the earliest, in the year
2009. The EPA indicated its expectation that Tribes wll
devel op the nethod for allocating the 20,000 tons, but
that EPA will seek to provide assistance as necessary to
facilitate the process.

In the proposed rule, EPA reiterated its position

that it will “pursue the principle of tribal “self
government” and will work with tribal governnments on a
“governnent -t o-governnment” basis.” The CAA Amendnents of

1990 added section 301(d) which authorizes EPA to “treat
Tribes as States” for the purposes of adm nistering CAA
progranms. The EPA pronul gated regul ati ons i npl enmenti ng

section 301(d) in the Tribal Authority Rule, which
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el aborates on EPA's tribal policies, on February 12,
1998, (63 FR 7254). For a nore detailed discussion of
EPA's tribal policies, see the Tribal Authority Rule (63
FR 7254) and the proposed rule (67 FR 30418).

Publ i ¢ Comment s. The EPA recei ved several comments

relating to tribal issues, including the set-aside for
Tribes in the market tradi ng program and the need for
provi di ng assi stance (such as devel oping a nodel TIP) to
| ndi an Tri bes.

The WRAP's comments agreed with the proposed
| anguage in 851.309(h)(4)(i) regarding the set-aside and
added that the final rule should say that tribal
participation in the market tradi ng program would not be
affected by States that do not choose to participate in
the market trading program The WRAP comments i ncl uded
an exanple: “if California opts out of the backstop
trading program all Tribes that are located in
California may still participate in the distribution of
the tribal set-aside.” The WRAP al so suggested that EPA
make assi stance in developing a TIP a high priority, and
t hat EPA shoul d devel op a nodel inplenentation plan which
coul d be appropriately nmodified and used by any Tri be

choosing to participate in the market trading program
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One commenter representing industrial sources
| ocated in Indian country expressed the concern that
participation by Tribes with |arge stationary sources was
inportant for the programto reach "critical mss."
Additionally, this comenter believed that EPA should
work to serve the interests of sources |ocated in Indian
country by assisting the Tribes in devel opi ng a program
under 40 CFR 51. 309.

The WRAP's comments agreed with EPA's assessnment
that allocation of the 20,000 ton tribal set-aside does
not need to be conpleted in the near-term and strongly
agreed that the distribution of the set-aside should be
determ ned by the Tribes and not EPA or the WRAP.
However, the WRAP recommended that the final rule contain
a provision that will require the determ nation of a
met hod to allocate or manage the set-aside by no later
than 1 year after the market trading programis
triggered.

Final Rule. The EPA agrees with comenters
regardi ng participation of Indian Tribes in the regional
SO, em ssions reductions program The EPA agrees that
Tri bes should be allowed to participate in the program

and their participation is not dependent on the
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participation of the States that surround them As
stated in the Tribal Authority Rule (63 FR 7271)
“[t]ribes ... shall be treated in the sane manner
as states with respect to all provisions of the
Cl ean Air Act and inplenenting regul ati ons, except
for those provisions identified in section 49.4 and
the regul ations that inplenment those provisions.”
(63 FR 7271).
Because the CAA provisions for the regional haze rule are
not listed in section 49.4, Tribes should have the
opportunity to be treated in the sane manner as States
for purposes of inplenmenting 40 CFR 51.309. Accordingly,
eligible Tribes may subnmt a plan regardl ess of the
participation of neighboring States.
The EPA concurs with the comrents regarding the
i mportance of assisting Tribes in developing TIPs. As
stated in the proposal, “For Tribes which choose to
i mpl ement 40 CFR 51. 309, EPA believes there are a nunber
of ways that EPA can provide assistance.” The EPA wil|
hel p those Tribes with major SO, sources to conply with
the pre-trigger em ssions tracking requirenents, and to
assist Tribes interested in participating in the backstop

trading program To this end, EPA has nmet, or plans to
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neet, with all Tribes that have mmj or SO, sources. In
t hese neetings, EPA is explaining the regional haze rules
and options for participating in the SO, reduction
program

The EPA agrees with the WRAP's coments that a nodel
TIP could serve to facilitate inplenmentation of the
programin Indian country. The EPA will work with Tribes
to further assess the needs for such a nodel TIP. The
EPA al so agrees with the WRAP's recommendation to
establish a 1-year deadline for allocation of the 20,000
ton set-aside, and we have added this |anguage to the
final rule.

EPA is committed to protecting tribal air
resources, building tribal air programcapacity, and
working with Tribes on a governnent-to-governnment basis.
V. Statutory and Executive Order Reviews

I n preparing any final rule, EPA nmust neet the
adm ni strative requirenents contained in a nunber of
statutes and executive orders. In this section of the
preanbl e, we discuss how the final rule addresses these
adm ni strative requirements. Except where EPA commtted
in the proposal to further efforts, these discussions

reflect EPA’s assessnments for the proposed rule. No
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public comments were received regardi ng EPA's proposed
treatment of these adm nistrative requirenents.

A. Executive Order 12866: Requl atory Pl anni ng and Revi ew

Under Executive Order 12866 (58 FR 51735, October 4,
1993), EPA nust deterni ne whether the regulatory action
is “significant” and, therefore, subject to Ofice of
Managenent and Budget (OVB) review and the requirenents
of the Executive Order. The Order defines “significant
regul atory action” as one that is likely to result in a
rule that may:

(1) Have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or
safety, or State, local, or tribal governnents or
comruni ti es;

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by another
agency;

(3) Materially alter the budgetary inpacts of
entitlenents, grants, user fees, or |oan progranms or the

ri ghts and obligations of recipients thereof; or
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(4) Raise novel legal or policy issues arising out
of |l egal mandates, the President’s priorities, or the
principles set forth in the Executive Order

Pursuant to the terms of Executive Order 12866, it
has been determned that this rule is a “significant
regul atory action.” As such, this action was submtted
to OMB for review. Changes made in response to OVB
suggestions or recommendati ons are docunented in the
public record.

Today’ s final rul emaking amends the regional haze
rule by incorporating a specific set of SO, eni ssion
targets for regionwi de stationary sources of SO, em ssions
for a nine-State region in the Western United States.
The em ssion targets would affect and have potenti al
econom c inpacts only for States choosing to participate
in the optional program provided by 40 CFR 51. 309 of the
regi onal haze rule. The em ssions reductions resulting
fromthe programvary over the 2003 to 2018 tinme peri od.
If all nine States participate in the program the WRAP
estimtes that for the year 2018, SO, em ssions would be
reduced froma projected baseline of 612,000 - 642, 200
tons to an enforceable m | estone of 480,000 - 510, 000

tons. |If the nm|estones are not achieved through
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voluntary em ssions reductions by the affected sources,
then they will be achieved through an enforceable
backst op market tradi ng program

In order to understand the possible regulatory
i npacts of this rule, it is necessary to review the
previ ous anal ysis that EPA conpleted for the entire
regi onal haze program |In 1999, EPA prepared a
Regul atory Inpact Analysis (RIA) for the regional haze
rule (see regional haze rule docket (A-95-38)). In that
RI' A, EPA assessed the costs, econom c inpacts, and
benefits for four illustrative progress goals, two sets
of control strategies, two sets of assunptions for
estimating benefits, and systens of nationally uniform
progress goals versus regional varying progress goals (64
FR 35760, July 1, 1999). Because we had no way of
predicting the visibility goals each State would pick
under the regional haze rule requirenments, we conducted
an extensive analysis of eight “what if” scenarios. For
each scenario, the RIA determ ned the control measures
needed to achi eve the given degree of visibility
i nprovenent and the associated costs. The RIA al so
presented results for six specific sub-regions, such as

“Rocky Mountain,” “Wst,” and others. These eni ssion
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reducti on scenarios are provided in the RIA in Tables 6-7
and 6-8.

The EPA believes that sone of the em ssions
reductions fromthe Annex provisions for stationary
source SO,, assum ng States choose this optional 40 CFR
51. 309 approach, may result from environnent al
obligati ons under the CAA. To the extent this is the
case, the em ssions reductions required the WRAP' s SO,
nm | est ones and backstop tradi ng program nmay have al ready
been addressed in other regulatory inpact anal yses for
t hose prograns.

The remai nder of the em ssions reductions resulting
fromthe WRAP's program for stationary source SO, woul d be
over and above those required to neet other environnmental
obligations. Where this is the case, we believe that the
control costs and other potential econom c consequences
of achieving the reductions are reflected in the RI A for
the 1999 regional haze rule. The range of results for
the eight scenarios analyzed in the RIA resulted in
predi cted SO, em ssions reductions that are within the
range of em ssions reductions included in the Annex. Two
of the eight scenarios resulted in 284,000 tons of

stationary source reductions in regions containing one or
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nore of the WRAP Annex States. Five other scenarios
i nclude SO, em ssions reductions ranging from 95,000 to
128, 000 tons per year. Hence, the costs and benefits
associated with the WRAP's program are captured in the
RIA for the 1999 final regional haze rule.

The EPA received no public coments regarding
Executive Order 12866.

B. Paper wor k Reducti on Act

The information collection requirements in today’s
rul e have been submtted to OVB under the Paperwork
Reduction Act, 44 U S.C. 3501 et seq. An Information
Col | ecti on Request (ICR) docunent has been prepared by
EPA (I CR No. 1813.05) and a copy nay be obtained from
Susan Auby, by mail at Office of Environnental
I nformation - Information Strategies Branch, U S. EPA

(2822T), 1200 Pennsyl vani a Avenue, NW Washi ngton, DC

20460, by e-mmil at auby.susan@pa.gov, or by calling
(202) 566-1672. A copy may al so be downl oaded off the
I nternet at http://ww. epa. gov/icr.

The EPA has prepared burden estimates for the
specific burden inpacts of today' s rule. These burden
estimtes are cal cul ated using the assunption that seven

eligible States and four tribes would participate in the
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program The results of the calculations indicate 16, 100
hours to 19,990 hours for affected sources, 14,010 to
14,430 hours for States, 2,520 to 2,600 hours for Tribes,
1,305 to 1,375 hours for the Federal governnent, and 240
hours for regional planning organizations.

Burden neans the total time, effort, or financial
resources expended by persons to generate, maintain,
retain, or disclose or provide information to or for a
Federal agency. This includes the tine needed to review
instructions; devel op, acquire, install, and use
t echnol ogy and systens for the purposes of collecting,
val i dating, and verifying information, processing and
mai ntai ning i nformati on, and di scl osing and providi ng
information; adjust the existing ways to conply with any
previ ously applicable instructions and requirenents;
train personnel to be able to respond to a collection of
information; search data sources; conmplete and review the
collection of information; and transmt or otherw se
di sclose the information. An agency may not conduct or
sponsor, and a person is not required to respond to a
coll ection of information unless it displays a currently

valid OWB control nunber. The OVB control nunbers for
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EPA's regulations are listed in 40 CFR part 9 and 48 CFR
chapter 15.

The EPA sought coments on EPA's need for this
i nformation, the accuracy of the provided burden
esti mates, and any suggested nethods for m nim zing
respondent burden. The EPA received no coments
regardi ng the burden or the Paperwork Reduction Act as it
applies to today’s rul emaking.

C. Requl atory Flexibility Act

The Regul atory Flexibility Act (RFA) generally
requires an agency to prepare a regulatory flexibility
anal ysis of any rule subject to notice and comment
rul emaki ng requirenments under the Adm nistrative
Procedures Act or any other statute unless the agency
certifies that the rule will not have a significant
econom ¢ inpact on a substantial nunber of small
entities. Small entities include small businesses, snal
organi zations, and small governnmental jurisdictions.

For purposes of assessing the inpacts of today’'s
rul emaking on small entities, small entity is defined as:
(1) A small business that is a small industrial entity as
defined in the U S. Small Business Adm nistration (SBA)

size standards (as discussed on the SBA website at

104



http://ww. sba. gov/si zel/ i ndext abl eofsize.htm); (2) a

smal | governmental jurisdiction that is a governnent of a
city, county, town, school district or special district
with a popul ation of |ess than 50,000; and (3) a small
organi zation that is any not-for-profit enterprise which
is independently owned and operated and is not dom nant
inits field.

After considering the potential for econom c inpacts
of today's rule on small entities, | certify that today’s
rule will not have a significant econom c inpact on a
substantial nunber of small entities. Today’'s rule
amends the requirenments of the regional haze programto
provi de nine Western States and a number of Tribes with
an optional method for conplying with the requirenents of
the CAA. No State or Tribe is required to submt an
i mpl ementation plan neeting its requirements. For States
or Tribes that choose to submt an inplenentation plan
under this optional program however, today’'s rule
requires those States and/or Tribes to neet a series of
regi onal SO, em ssion mlestones. The EPA will determ ne
whet her these m| estones are net based on the actual
em ssions fromstationary sources with SO, em ssions of

nore than 100 tons per year. From data EPA obtained from
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the WRAP's website, it appears that there are 194
establi shnments neeting the 100 tons per year of SO
criterion for this program including 39 utility power

pl ants, and 155 non-utility sources.® The vast mgjority
of these establishnments -- which include sources such as
power plant boilers, copper snelters, chem cal plants,
petrol eumrefineries, natural gas production plants,

| arge manufacturing operations, mlls -- are not snall
entities. The EPA estimates that 12 facilities are
likely to be owned by small entities, and 164 are owned
by entities that are not small. The EPA has been unabl e
to determ ne the size of 16 entities that own 18 of the

establishments.® Even if all 18 were determ ned to be

The nunmber of power plants was obtained from "Data
Wor ksheets from I CF Consulting Detailing Uility
Em ssions Projections,” Item 3 in suppl ement al
information transmtted to Tim Smth, EPA, from Patrick
Cumm ns, WRAP. June 29, 2001. The non-utility estimte
was obtained from Technical Support Docunentation.
Vol untary Em ssions Reduction Programfor Mjor
| ndustrial Sources of Sulfur Dioxide in Nine Western
States and a Backstop Market Trading Program Section
2.A. Revised Appendix A for the Pechan Report, table A-
1

10

The EPA provides docunentation of these estimtes in a
techni cal menmorandum "Size of Potentially Affected
Entities Should the Western Regi onal Air Partnership

St ates Choose to Adopt Regul ations in Accordance with the
Draft Proposed Rule Revising Section 51.309(h)." Allen
Basal a, EPA, COctober 17, 2001. This nmenorandumis
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owned by small entities, and all nine States and those
Tribes with covered sources adopted the optional approach
to complying with the visibility requirenments of the CAA,
|l ess than 30 small entities would be potentially affected
by this rule.

The goal of the WRAP is for the regional SO
nm | estones established by the rule to be met through
voluntary nmeasures and EPA believes that participating
States and Tri bes nay be able to neet the m |l estones
t hrough such neasures. However, as a backstop in the
event the mlestones are not net in this manner, today’'s
rule requires the inplenentation of a market trading
programto ensure that em ssions in the relevant region
do not exceed the mlestones. Today's rule gives the
States and Tribes the discretion to allocate em ssions
credits to sources, as the States and Tri bes determ ne
appropriate. Utimately, the inpact on small entities
will not be determned by this rule, but rather by how
the relevant State or Tribe exercises its discretion in
adopting the optional program and all ocating em ssions
credits. W encourage States and Tribes to consider the

i npact of its market trading programon small entities.

included in the docket for today's final rule.
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Nonet hel ess, EPA believes that no nore than 28 snmall
entities will be affected by this rule, and nost likely
| ess, given that EPA does not anticipate that all nine
States with the option to participate in this program
will do so. W did not receive any public coments
regardi ng the RFA or the Small Busi ness Regul atory

Enf orcenment Fairness Act of 1996. The EPA continues to
believe that today s rulemaking will not have a
significant econom c inmpact on a substantial nunber of
smal | entities.

D. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(Public Law 104-4) (UMRA), establishes requirenents for
Federal agencies to assess the effects of their
regul atory actions on State, |ocal, and tribal
governnments and the private sector. Under section 202 of
the UMRA, 2 U. S.C. 1532, EPA generally nmust prepare a
witten statenment, including a cost-benefit analysis, for
any proposed or final rule that “includes any Federal
mandate that may result in the expenditure by State,
| ocal, and tribal governnents, in the aggregate, or by
t he private sector, of $100,000,000 or nmore . . . in any

one year.” A “Federal mandate” is defined under section
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421(6), 2 U S.C. 658(6), to include a “Federal

i ntergovernnmental mandate” and a “Federal private sector
mandate.” A “Federal intergovernnental mandate,” in
turn, is defined to include a regulation that “would

i npose an enforceable duty upon State, local, or tribal
governnments,” section 421(5)(A) (i), 2 U S.C

658(5)(A) (i), except for, ampbng other things, a duty that
is “a condition of Federal assistance,” section
421(5) (A (i) (1). A “Federal private sector mandate”

i ncludes a regulation that “would i npose an enforceabl e

duty upon the private sector,” with certain exceptions,
section 421(7)(A), 2 U S.C. 658(7)(A.

Before pronul gating an EPA rule for which a witten
statenment is needed under section 202 of the UVRA,
section 205, 2 U S.C. 1535, of the UMRA generally
requires EPA to identify and consider a reasonabl e nunber
of regulatory alternatives and adopt the | east costly,
nost cost-effective, or |east burdensone alternative that
achi eves the objectives of the rule.

By incorporating into the regional haze rule the
provi sions of the Annex for a voluntary em ssions

reductions program and backstop tradi ng program EPA is

not directly establishing any regul atory requirenments
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that may significantly or uniquely affect small
governnments, including tribal governments. The entire
program under 40 CFR 51.309, including today’s
amendnents, is an option that each of the States may
choose to exercise. The programis not required and thus
is clearly not a “mandate.” Thus, EPA is not obligated
to develop a small governnent agency plan, as required
under section 203 of UMRA.

The EPA al so believes that because today’s rule
provi des those States potentially subject to the rule
with substantial flexibility, today’'s rule neets the UVRA
requi rement in section 205 to select the |east costly and
burdensome alternative in |light of the statutory mandate
for SIPs for visibility protection that address BART.
Today’ s rul e provides States and sources with the
flexibility to achieve regional SO, reductions in a way
that is both cost and adnministratively effective.

Sources are given the opportunity to achieve voluntary
reductions. |If such reductions do not occur, then the
rule provides for the establishment of a trading program
to achieve targeted em ssions reductions. |If a trading
programis inplenmented, sources have the flexibility to

buy and sell allowances in order to reach emn ssions
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reductions nmilestones in the nost cost-effective way.
Today's rule, therefore, inherently provides for adoption
of the l|east costly, nobst-cost effective, and | east-
burdensone alternative that achieves the objective of
this rule.

The EPA believes that this rulemaking is not subject
to the requirenents of UMRA. For regional haze SIPs
overall, it is questionable whether a requirenment to
submt a SIP revision constitutes a Federal nmandate, as
di scussed in the preanble to the regional haze rule, (64
FR 35761, July 1, 1999). However, today’s rule contains
no Federal mandates (under the regulatory provisions of
title Il of the UMRA)
for States, local, or tribal governments or the private
sector. The program contained in 40 CFR 51. 309,
including today’'s rule, is an optional program

E. Executive Order 13132: Federalism

Executive Order 13132, entitled Federalism (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “nmeaningful and tinely
i nput by State and | ocal officials in the devel opnment of
regul atory policies that have federalisminplications.”

“Policies that have federalisminplications” is defined
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in the Executive Order to include regulations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and
responsi bilities anong the various |evels of governnent.”
Under section 6(b) of Executive Order 13132, EPA may
not issue a regulation that has federalisminplications,
t hat i nposes substantial direct conpliance costs, and
that is not required by statute, unless the Federal
governnment provides the funds necessary to pay the direct
conpliance costs incurred by State and | ocal governnents,
or EPA consults with State and |ocal officials early in
t he process of devel oping a regulation. Under section
6(c) of Executive Order 13132, EPA may not issue a
regul ati on that has
federalisminplications and that preenpts State | aw,
unl ess EPA consults with State and | ocal officials early
in the process of devel oping the regulation.
Today’ s rul e does not have federalisminplications.
It will not have substantial direct effects on the
States, on the relationship between the national
governnment and the States, or on the distribution of

power and responsibilities anong the various |evels of
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governnment, as specified in Executive Order 13132. As an
optional program today's rule will not directly inpose
significant new requirenments on State and | ocal
governments. In addition, even if today's rule did have
federalisminplications, it will not inpose substanti al
direct conpliance costs on State or |ocal governnents,

nor will it preenpt State |aw.

Consi stent with EPA policy, we nonethel ess consulted
with State and | ocal officials early in the process of
devel oping this regulation, to provide themw th an
opportunity for meaningful and tinmely input into its
devel opment. These consultations included a working
neeting with State and | ocal officials and nunerous
di scussions with commttees and forums of the WRAP. In
the spirit of Executive Order 13132 and consistent with
EPA policy to pronote comruni cati ons between EPA and
State and | ocal governnents, EPA specifically solicited
comment on today’'s rule from State and | ocal officials.
We received no coments regarding this executive order
from State and | ocal officials or any other public
comment ers.

As required by section 8(a) of Executive Order

13132, EPA included a certification fromits Federalism
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O ficial stating that EPA had net the Executive Order’s
requirenments in a neaningful and tinmely manner, when it
sent the draft of this final rule to OVMB for review
pursuant to Executive Order 12866. A copy of this
certification has been included in the public version of
the official record for this final rule.

F. Executive Order 13175: Consultation and Coordi nation

with I ndian Tribal Governnents

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnents” (65 FR
67249, Novenber 6, 2000), requires EPA to, anpbng ot her
t hi ngs, ensure “nmeani ngful and tinely input by tribal
officials in the devel opnent of regulatory policies that
have tribal inplications.” *“Policies that have tri bal
inplications” is defined in the executive order to
i nclude regul ati ons that have “substantial direct effects
on one or nore Indian Tribes, on the relationship between
t he Federal governnent
and I ndian Tribes, or on the distribution of power and
responsibilities between the Federal governnent and
I ndi an Tri bes.”

Under section 5(b) of Executive Order 13175, EPA may

not issue a regulation that has tribal inplications, that
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i nposes substantial direct conpliance costs, and that is
not required by statute, unless the Federal governnent
provi des the funds necessary to pay the direct conpliance
costs incurred by tribal governnents, or EPA consults
tribal officials early in the process of devel opi ng
today’ s regul ation. Under section 5(c) of the Executive
Order, EPA may not issue a regulation that has tribal
inplications and that preenpts tribal |aw, unless EPA
consults with tribal officials early in the process of
devel opi ng today’s regul ation.

Today’ s rule nmay have tribal inplications, but we
believe that it will neither inpose substantial direct
conpliance costs on the Tribes nor preenpt tribal |aw
The EPA sought input from potentially affected Tribes
before
reaching a conclusion on whether this rule will have
tribal inplications. This was due, in a large part, to
the voluntary nature of this program and the uncertainty
of potential inpacts on Tribes in the event a State or
Tri be
chooses to participate in the program Possible inpacts
on Tribes choosing to opt into this program are discussed

above in unit Il of this preanble.
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The EPA notes that the WRAP consulted extensively
with tribal representatives in the devel opnent of the
Annex, the docunent which provided the basis for today’s
rul emaki ng. The Annex provides recognition of Tribes
t hroughout the docunent and there is a specific
di scussion of tribal issues in Attachment F of the Annex.
Today’ s rul emaki ng closely mrrors the recomendati ons of
the WRAP and therefore reflects discussions between the
WRAP and Western Tri bes.

In keeping with EPA policies regarding Tribes and
Executive Order 13175, prior to the issuance of the final
rul e, EPA provided additional opportunities for
consultation with tribal officials or authorized
representatives of tribal governments on the potenti al
i npacts of today’s rule on Tribes. After consulting with
a tribal representative,

EPA provided Tribes with several opportunities to provide
coments on today’s rul emaking. During the public
comment period, EPA met with tribal environmental staff
at tribal environmental forunms in Portland, Oregon and
Spar ks, Nevada. Also, during the public coment period,
EPA sent letters to all Western Tribes describing the

regi onal haze rul es and,
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in particular, today's rule, alerting themto the public
comment period and seeking their opinions on the

rul emaki ng. Finally, EPA staff met with Tribes in the
Western United States, that have sources | ocated on their
tribal |ands, with sources potentially subject to BART
requi rements. Although EPA did receive public coments on
Tribal issues, we did not receive any public comments
specific to this executive order.

G. Executive Order 13045: Protection of Children from

Environmental Health and Safety Ri sks

Executive Order 13045, “Protection of Children from
Environmental Health and Safety Ri sks” (62 FR 19885,
April 23, 1997), applies to any rule that: (1) Is
determ ned to be “economcally significant” as defined
under Executive Order 12866, and (2) concerns an
environnental health or safety risk that EPA has reason
to believe may have a di sproportionate effect on
children. If the
regul atory action neets both criteria, the EPA must
eval uate the environmental health or safety effects of
the planned rule on children, and explain why the planned
regul ation is preferable to other potentially effective

and reasonably feasible alternatives considered by EPA.
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The EPA interprets Executive Order 13045 as applying only
to those regul atory

actions that are based on health or safety risks, such

t hat

t he anal ysis required under 5-501 of the Order has the
potential to influence the regulation. Today's rule to
codify the SO, em ssion reduction programis not subject
to Executive Order 13045 because it does not establish an
envi ronnental standard intended to mtigate health or
safety risk. There were no public comments received
pertaining to this executive order.

H. Executive Order 13211: Actions that Significantly

Af fect Enerqgy Supply. Distribution, or Use

Executive Order 13211, "Actions That Significantly
Af fect Energy Supply, Distribution, or Use," (66 FR
28355, May 22, 2001), provides that agencies
shal | prepare and submt to the Adm nistrator of the
O fice of Information and Regul atory Affairs, OVB, a
St atement of Energy Effects for certain actions
identified as
"significant energy actions."” Section 4(b) of Executive
Order 13211 defines "significant energy actions" as "any

action by an agency (normally published in the Federal
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Regi ster) that promulgates or is expected to lead to the
promul gation of a final rule or regulation, including
notices of inquiry, advance notices of proposed

rul emaki ng, and notices of proposed rul emaking: (1)(i)
that is a

significant regulatory action under Executive Order 12866
or

any successor order, and (ii) is likely to have a
significant adverse effect on the supply, distribution,

or

use of energy; or (2) that is designated by the

Adm ni strator of the Ofice of Information and Regul atory
Affairs as a significant energy action." Under Executive
Order 13211, a Statenent of Energy Effects is a detail ed
statement by the agency responsible for the significant
energy action relating to: (i) any adverse effects on
energy supply, distribution, or use including a shortfall
in supply, price increases, and increased use of foreign
supplies should the proposal or rule be inplenented, and
(ii) reasonable alternatives to the action with adverse
energy effects and the expected effects of such

alternatives on energy supply, distribution, and use.
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VWhile this rulemaking is a "significant regul atory
action"” under Executive Order 12866, EPA has determ ned
that this rulemaking is not a significant energy action
because it is not likely to have a significant adverse
effect on the supply, distribution, or use of energy. In
today’s rule, if States chose to inplenment the option
provi ded by 40 CFR 51.309, this would |l ead to a regional
reduction in SO,
em ssions in order to neet the WRAP's SO, m | est ones for
t he
2003-2018 tinme period. The WRAP' s anal ysis of the
progranm s
requirenents results in the follow ng projections: !

— No reduction in crude oil supply;

— No reduction in fuel production;

— 0.0 percent to 0.2 percent increase in whol esale
electricity prices in 2018;

— Production cuts in coal in the Western States
bal anced by increases in coal production in the

Appal achi an regi on;

11

| CF consulting, Final Report on Regi onal Econom c | npacts
of Annex. Transmitted to Tim Smth, EPA/ OAQPS by Patrick
Cumm ns, WRAP Co- Proj ect Manager, June 29, 2001.
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— No increase in energy distribution costs;

— No significantly increased dependence on foreign
suppl i es of energy;

— Adverse inpacts on enploynent, gross regiona
product, and real disposable incones in the affected
Western States of |less than 0.05 percent in 2018;

— Room for new sources of electrical generating
capacity within the target SO, em ssion |evels.

G ven the particular concern in the West regarding
needed el ectrical generating capacity, EPA believes it
inportant to note the WGA statement that "the concl usion
[... of their analysis...] is that sul fur dioxide
en ssions reductions mlestones should in no way i npede
the construction of new coal -fired power plants in the
West 12, . "

Furthernore, an assessnent by WGA of the effects of
t he WRAP Annex indicates that it is possible to build
7000 negawatts or nore of new coal-fired generation at

any time between 2001 and 2018 wit hout exceedi ng the SO,

12

Mermor andum from Ji m Souby to Staff Council, State
Environmental Directors and State Air Directors, "Energy
and Air Quality Issues.” February 23, 2001
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em ssion mlestones in the Annex.!® However, the anmount
of megawatts that could be built is affected by

anal ytical assunptions regarding fuel m x and quality,
capacity utilization, control |evels, and the demarcation
of fuel use regions. Additional scenarios included in

t he WGA anal ysis show that there could be room for 19, 000
megawatts of generation capacity.

The EPA believes that the program contained in the
Annex and in today's rule will not result in energy
reduction of 500 or nore nmegawatts installed production
capacity. Under this program considerable flexibility
is afforded to electricity generators on how to conply
with the program Even if the trading programis
triggered and sources nust conply with all owances, we
believe that the | east-cost solutions afforded by the
trading program and the ability to secure em ssions
reductions from other sources, will make it very unlikely
that the programwould |l ead to plant shutdowns. The EPA
did not receive any public comments specifically

addressing this executive order or EPA s findings.

13

Techni cal Menorandum "Anal ysis of New Coal - Fired Power
Pl ants Under the Proposed Sul fur Di oxi de Em ssion
Reduction M|l estones for the Nine-State G and Canyon
Visibility Transport Region." February 22, 2001.
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Nati onal Technol ogy Transfer Advancenent Act

Section 12(d) of the National Technol ogy Transfer
Advancement Act of 1995 (“NTTAA”), Public Law No. 104-
113, Section 12(d) (15 U . S.C. 272 note) directs EPA to
use voluntary consensus standards in its regul atory
activities unless to do so would be inconsistent with
applicable | aw or otherwi se inpractical. Voluntary
consensus standards are technical standards (e.g.,
mat eri al s specifications, test methods, sanpling
procedures, and business practices) that
are devel oped or adopted by voluntary consensus standards
bodi es. The NTTAA directs EPA to provide Congress,

t hrough OWVB, expl anations when the Agency decides not to
use avail abl e and applicable voluntary consensus
st andar ds.

However, today’s rule does not incorporate any
requi renents to use any particular technical standards,
such as specific measurenment or nonitoring techni ques.
Therefore, EPA is not considering the use of any
voluntary consensus standards in this rul emaking.
Today’ s rul e does require States to devel op em ssions
quantification protocols and nonitoring procedures for

their SIPs as part of the market tradi ng program
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However, EPA generally defers to the choices the States
make in their SIPs when the CAA does not prescribe

requi renents, so EPA is not requiring the use of

specific, prescribed techniques, or nethods in those
SIPs. Nevertheless, while EPA believes that it is not
necessary to consider the use of any voluntary consensus
standards for this proposal, we will encourage States and
Tribes to consider the use of such standards in the

devel opnent of these protocols. The EPA did not receive
any public coments concerning this executive order.

J. Executive Order 12898: Federal Actions to Address

Envi ronmental Justice in Mnority Popul ati ons and

Low | ncone Popul ati ons

Executive Order 12898 requires that each Federal
agency nmke achieving environnental justice part of its
m ssion by identifying and addressi ng, as appropri ate,

di sproportionately high and adverse human health or
envi ronnental effects of its prograns, policies, and
activities on mnorities and | owincome popul ati ons.

The EPA believes that today’ s rule should not raise
any environmental justice issues. The overall result of
the programis regional reductions in SO,. Because this

program woul d |ikely reduce regional and |ocal SO, |evels
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in the air and because there are separate progranms under
the CAA to ensure that SO, | evel s do not exceed nati onal
anbient air quality standards, it appears unlikely that
this program would permit any adverse affects on | ocal
popul ati ons. The EPA did not receive any public coments
regarding this executive order.

K. Congr essi onal Revi ew Act

The Congressional Review Act, 5 U S.C. 801 et seq.
as added by the Small Busi ness Regul atory Enforcenent
Fai rness Act of 1996, generally provides that before a
rule may take effect, the agency pronulgating the rule

must submt a rule

report, which includes a copy of the rule, to each House
of the Congress and to the Conptroller General of the
US. The EPA will submt a report containing this rule
and other required information to the U S. Senate, the
U.S. House of Representatives, and the Conptroller
General of the U S. prior to publication of the rule in

the Federal Reqgister. A “mjor rule” cannot take effect

until 60 days after it is published in the Federal

Reqgister. This action is a “mjor rule” as defined by 5
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U.S.C. 804(2). This rule will be effective on [insert

date 60 days after publication in the Federal Register].

Li st of Subjects in 40 CFR Part 51

Envi ronment al protection, Admnistrative practice
and procedure, Air pollution control, Carbon nonoxide,
Ni trogen oxi des, Particulate matter, Sulfur dioxide,

Vol ati |l e organi c conpounds.

Dated: May 21, 2003

Christine Todd Wit man,
Adni ni strator.
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For the reasons set forth in the preanble, part 51
of chapter | of title 40 of the Code of Federal
Regul ations is anended as foll ows:
PART 51 - REQUI REMENTS FOR PREPARATI ON, ADOPTI ON, AND

SUBM TTAL OF | MPLEMENTATI ON PLANS

Subpart P - Protection of Visibility
1. The authority citation for part 51 continues to
read as foll ows:
Authority: 42 U.S.C. 7410-7671q.
2. Section 51.309 is anended by:
a. Revising paragraph (b)(5).
b. Addi ng paragraphs (b)(8), (b)(9), and
(b) (10).
c. Revising paragraph (c).
d. Revising paragraphs
(d)(4)(i)through(d)(4)(iv).
e. Revising paragraph (f)(21)(i) and (f)(3).
f. Addi ng paragraph (h).
The revisions and additions read as foll ows:
851. 309 Requirenments Related to the G and Canyon

Visibility Transport Comm ssion.

* * * * *
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(by* * =

(5) Ml estone nmeans the maxi num | evel of annua
regional sulfur dioxide em ssions for a given year
assessed annual |y consi stent with paragraph (h)(2) of
this section beginning in the year 2003.

(6) Base year nmeans the year, generally a year
bet ween 1996 and 1998, for which data for a source
included within the program were used by the WRAP to
cal cul ate base year em ssions as a starting point for
devel opnent of the Annex required by paragraph (f) of
this section.

(7) Forecast neans the process used by the WRAP to
predict future em ssions for purposes of devel oping the
nm | estones required by paragraph (f) of this section.

(8) Reforecast neans a corrected forecast, based
upon reapplication of the forecasting process after
correction of base year em ssions estimtes.
ok k x x

(8) BHP San Manuel means:

(i) the copper smelter |ocated in San Manuel,

Ari zona whi ch operated during 1990, but whose operations

wer e suspended during the year 2000,
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(ii) The sanme snelter in the event of a change of
name or ownership.

(9) Phel ps Dodge Hi dal go neans:

(i) The copper snelter |ocated in Hi dal go, New
Mexi co whi ch operated during 1990, but whose operations
wer e suspended during the year 2000,

(ii1) the sane snelter in the event of a change of
name or ownership.

(10) Eligible renewabl e energy resource, for
pur poses of 40 CFR 51.309, neans electricity generated by
non- nucl ear and non-fossil |low or no air em ssion
t echnol ogi es.

(c) Each Transport Region State may neet the
requi renents of 851.308(b) through (e) by submtting an
i npl ementation plan that conplies with the requirenents
of this section. Each Transport Region State nust submt
an i nmpl enentation plan addressing regi onal haze
visibility inpairnment in the 16 Class | areas no |ater
t han Decenber 31, 2003. Indian Tribes may submt
i mpl ementation plans after the Decenber 31, 2003
deadline. A Transport Region State that does not submt

an i nmpl enentation plan that conplies with the
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requi renments of this section (or whose plan does not
conply with all of the requirenments of this
section) is subject to the requirenents of 851.308 in the
same manner and to the same extent as any State not
included within the Transport Regi on.
ok ok ok *

(d)* * *

(4)* * *

(i) Sulfur dioxide mlestones consistent with
paragraph (h)(1) of this section.

(ii) Monitoring and reporting of sul fur dioxide
em ssions. The plan subm ssion nust include provisions
requiring the annual nmonitoring and reporting of actual
stationary source sul fur dioxide em ssions within the
State. The nonitoring and reporting data nust be
sufficient to determ ne whether a 13 percent reduction in
actual em ssions has occurred between the years 1990 and
2000, and for determ ning annually whether the m | estone
for each year between 2003 and 2018 is exceeded,
consistent with paragraph (h) (2) of this section. The
pl an subm ssi on nmust provide for reporting of these data

by the State to the Adm nistrator and to the regi ona
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pl anni ng organi zati on consi stent with paragraph (h)(2) of
this section.

(iii) Criteria and Procedures for a Market Trading
Program The plan nust include the criteria and
procedures for activating a nmarket tradi ng program
consi stent with paragraphs (h)(3) and (h)(4) of this
section. The plan nust also provide for inplenentation
pl an assessnents of the programin the years 2008, 2013,
and 2018.

(iv) Provisions for market trading program
conpliance reporting consistent with paragraph (h)(4) of
this section.
ok k x x

(f) * * *

(1) * * *

(i) The annex nmust contain quantitative em ssions
nm | estones for stationary source sul fur dioxide em ssions
for the reporting years 2003, 2008, 2013 and 2018. The
nm | estones nust provide for steady and conti nuing
em ssions reductions for the 2003-2018 tine period
consistent with the Conm ssion’s definition of reasonable
progress, its goal of 50 to 70 percent reduction in

sul fur di oxide em ssions from
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1990 actual em ssion |evels by 2040, applicable
requi rements under the CAA, and the timng of
i npl enment ati on plan assessnments of progress and
identification of deficiencies which will be due in the
years 2008, 2013, and 2018. The m | estones nust be
shown to provide for greater reasonabl e progress than
woul d be achi eved by application of best avail able
retrofit technol ogy (BART) pursuant to 851.308(e)(2) and
woul d be approvable in lieu of BART.

(2) * * *

(3) The EPA will publish the annex upon receipt. |If
EPA finds that the annex neets the requirenments of
paragraph (f)(1) of this section and assures reasonabl e
progress, then, after public notice and comrent, EPA wil|
anend the requirenments of this section to incorporate the
provi sions of the annex. |If EPA finds that the annex
does not neet the requirenents of paragraph (f)(1) of
this section, or does not assure reasonabl e progress, or
if EPA finds that the annex is not received, then each
Transport Region State nust submt an inplenmentation plan
for regional haze neeting all of the requirenments of

§51. 308.

* * * * *
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(h) Emi ssions Reduction Program for Major Industrial

Sources of Sulfur Dioxide. The first inplenmentation

pl an subm ssi on nust include a stationary source

em ssions reductions program for major industrial sources

of sul fur dioxide that neets the foll owi ng requirenents:

(1) Regional sulfur dioxide mlestones. The plan

must include the nmlestones in Table 1, and provide for

t he adjustnments in paragraphs 51.309(h)(1)(i) through

(iv) of this section. Table 1 foll ows:

Table 1. Sul fur Di oxide Em ssions M| estones
Col umm Col um 2 Col um 3 Col um 4
1
For the if BHP San i f neither BHP and the em ssion
year. .. Manuel and San Manuel nor inventories for these
Phel ps Dodge Phel ps Dodge years will determ ne
H dal go resune H dal go resunes whet her eni ssions are
operation, the operation, the greater than or less than
maxi mum r egi onal m ni mum r egi onal the m | estone:
sul fur di oxi de sul fur dioxi de
mlestone is... mlestone is...
2003 720, 000 tons 682, 000 tons 2003
2004 720, 000 tons 682, 000 tons Aver age of 2003 and 2004
2005 720, 000 tons 682, 000 tons Aver age of 2003, 2004 and
2005
2006 720, 000 tons 682, 000 tons Aver age of 2004, 2005 and
2006
2007 720, 000 tons 682, 000 tons Aver age of 2005, 2006, and
2007
2008 718, 333 tons 680, 333 tons Aver age of 2006, 2007, and
2008
2009 716, 667 tons 678, 667 tons Aver age of 2007, 2008 and
2009
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Col umm Col um 2 Col um 3 Col umm 4
1
For the if BHP San i f neither BHP and the em ssion
year. .. Manuel and San Manuel nor inventories for these
Phel ps Dodge Phel ps Dodge years will determ ne
H dal go resune H dal go resunes whet her enissions are
operation, the operation, the greater than or less than
maxi mum r egi onal m ni mum r egi onal the m | estone:
sul fur di oxide sul fur di oxi de
mlestone is... m | estone is..
2010 715, 000 tons 677,000 tons Aver age of 2008, 2009 and
2010
2011 715, 000 tons 677,000 tons Aver age of 2009, 2010, and
2011
2012 715, 000 tons 677,000 tons Average of 2010, 2011, and
2012
2013 695, 000 tons 659, 667 tons Average of 2011, 2012, and
2013
2014 675, 000 tons 642, 333 tons Average of 2012, 2013, and
2014
2015 655, 000 tons 625, 000 tons Aver age of 2013, 2014, and
2015
2016 655, 000 tons 625, 000 tons Aver age of 2014, 2015, and
2016
2017 655, 000 tons 625, 000 tons Aver age of 2015, 2016, and
2017
2018 510, 000 tons 480, 000 tons Year 2018 only
each no nore than no nore than 3-year average of the year
year 510, 000 tons 480, 000 tons and the two previous
after unl ess the unl ess the years, or any alternative
2018 m | estones are m | estones are provided in any future

replaced with a
di fferent
program t hat
nmeets any BART
and reasonabl e
progress
requirenents
established in
§51. 309.

replaced with a
di fferent program
that meets any
BART and
reasonabl e
progress
requirenents
established in
§51. 309

pl an revi sions under
851. 308(f).
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(i) Adjustnment for States and Tri bes Which Choose
Not to Participate in the Program and for Tribes that
opt into the program after the 2003 deadline. [If a State
or Tribe chooses not to submt an inplenmentation plan
under the option provided in 851.309, or if EPA has not
approved a State or Tribe's inplenentation plan by the
date of the draft determ nation required by
851.309(h)(3)(ii), the amobunts for that State or Tribe
which are listed in Table 2 nust be subtracted fromthe
m | estones that are included in the inplenentation plans
for the remaining States and Tribes. For Tribes that opt
into the program after 2003, the anmobunts in Table 2 or 4
will be automatically added to the m | estones that are
included in the inplenmentation plans for the
participating States and Tri bes, beginning with the first
year after the tribal inplenmentation plan inplenmenting
851.309 is approved by the Admi nistrator. The amounts
listed in Table 2 are for purposes of adjusting the
m | estones only, and they do not represent anmpunts that
nmust be all ocated under any future tradi ng program

Table 2 foll ows:
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Tabl e 2.

Amounts Subtracted fromthe M| estones for

States and Tri bes Which do not Exercise the Option
Provi ded by 851. 309

State or 2003 2004 2005 2006 2007 2008 2009 2010
Tri be
1 Arizona 117, 372 117, 372 117, 372 117, 372 117, 372 117, 941 118, 511 119, 080
2.Cali-fornia | 37,343 37,343 37,343 37,784 37,343 36, 363 35, 382 34, 402
3. Col or ado 98, 897 98, 897 98, 897 98, 897 98, 897 98, 443 97,991 97, 537
4. | daho 18, 016 18, 016 18, 016 18, 016 18, 016 17, 482 16, 948 16, 414
5. Nevada 20, 187 20, 187 20, 187 20, 187 20, 187 20, 282 20, 379 20, 474
6. New 84, 624 84, 624 84, 624 84, 624 84, 624 84,143 83, 663 83, 182
Mexi co
7. Oregon 26, 268 26, 268 26, 268 26, 268 26, 268 26, 284 26, 300 26, 316
8. Ut ah 42,782 42,782 42,782 42,782 42,782 42,795 42,806 42,819
9. Wom ng 155, 858 155, 858 155, 858 155, 858 155, 858 155, 851 155, 843 155, 836
10. Navaj o 53, 147 53, 147 53, 147 53, 147 53, 147 53, 240 53, 334 53, 427
Nat i on
11. Shoshone- 4,994 4,994 4,994 4,994 4,994 4,994 4,994 4,994
Bannock Tri be
of
the Fort Hall
Reservati on
12. Ute Indian 1,129 1,129 1,129 1,129 1,129 1,131 1,133 1,135
Tri be of the
U ntah and
CQuray Reser-
vation
13. Wnd Ri ver 1, 384 1, 384 1, 384 1,384 1,384 1, 384 1,384 1,384
Reser-vation
State or 2011 2012 2013 2014 2015 2016 2017 2018
Tri be
1. Ari zona 119, 080 119, 080 116, 053 113, 025 109, 998 109, 998 109, 998 82, 302
2.Cali-fornia | 34,402 34, 402 33, 265 32,128 30, 991 30, 991 30, 991 27, 491
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State or 2011 2012 2013 2014 2015 2016 2017 2018
Tri be
3. Col or ado 97, 537 97, 537 94, 456 91, 375 88, 294 88, 294 88, 294 57,675
4. | daho 16, 414 16, 414 15, 805 15, 197 14, 588 14, 588 14, 588 13, 227
5. Nevada 20, 474 20, 474 20, 466 20, 457 20, 449 20, 449 20, 449 20, 232
6. New 83, 182 83, 182 81, 682 80, 182 78, 682 78, 682 78, 682 70, 000
Mexi co
7. Oregon 26, 316 26, 316 24,796 23,277 21, 757 21, 757 21, 757 8,281
8. Utah 42,819 42,819 41, 692 40, 563 39, 436 39, 436 39, 436 30, 746
9. Wom ng 155, 836 155, 836 151, 232 146, 629 142, 025 142, 025 142,025 97, 758
10. Navaj o 53, 427 53, 427 52, 707 51, 986 51, 266 51, 266 51, 266 44,772
Nat i on
11. Shoshone- 4,994 4,994 4,994 4,994 4,994 4,994 4,994 4,994
Bannock Tri be
of the Fort
Hal |
Reservati on
12. bte Indian | 1,135 1,135 1,135 1,135 1,135 1,135 1,135 1,135
Tribe of the
U ntah and
Quray Reser-
vation
13. Nort hern 1, 384 1, 384 1, 384 1,384 1, 384 1, 384 1, 384 1,384
Arapaho and
Shoshone
Tri bes of the
Wnd River
Reser-vation

(ii) Adjustnment for Future Operation of Copper Snelters.

(A) The plan nust

m | est ones

BHP San Manuel

i ncrease their

in the event that

provi de for

oper ati ons.
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(B) The plan nust provide for adjustments to the

m | estones according to Tables 3a and 3b except that if
ei ther the Hidalgo or San Manuel snelters resunes
operation and is required to obtain a permt under 40 CFR
52.21 or 40 CFR 51.166, the adjustnent to the n|estone
nmust be based upon the levels allowed by the permt. In
no i nstance nay the adjustnment to the nil estone be
greater than 22,000 tons for the Phel ps Dodge Hi dal go,
greater than 16,000 tons for
BHP San Manuel, or nore than 30,000 tons for the
conbi nati on of the Phel ps Dodge Hi dal go and BHP San
Manuel snelters for the years 2013 through 2018. Tabl es
3a and 3b follow

Tabl e 3a. Adjustnents to the M| estones for Future

Oper ati ons of Copper Snelters
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Scenario If this and this t hen you
happens happens. .. cal cul ate the
m | estone by adding
this amount to the
value in colum 3 of
Tabl e 1:
1 Phel ps Phel ps Dodge Hi dal go A Beginning with the
Dodge resumes production year that production
H dal go consi stent w th past resunes, and for each
resumes operations and year up to the year
operati on, em ssi ons 2012, the ml estone
but BHP San i ncreases by:
Manuel does
not (1) 22,000 tons PLUS
(2) Any anmounts
identified in Table 3b
B. For the years 2013
t hrough 2018, the
m | estone i ncreases by
this anmount or by
30, 000 tons, whichever
is |ess.
2 Phel ps Phel ps Dodge H dal go A. Beginning with the
Dodge resumes operation in year that production
H dal go a substantially resunes, and for each
resunes di fferent nmanner year up to the year
operati on, such that em ssions 2012, the m | estone
but BHP San will be less than i ncreases by

Manuel does
not

for past operations
(an exanpl e woul d be
runni ng only one
portion of the plant
to produce sul fur
acid only)

(1) Expected emni ssions
for Phel ps Dodge

H dal go (not to exceed
22,000 tons), PLUS

(2) Any anounts
identified in Table 3b

B. For the years 2013
t hrough 2018, the

m | est one i ncreases hy
this amount or by

30, 000 tons, whichever
is |less.

139




Scenario If this and this t hen you
happens happens. .. cal cul ate the
m | estone by adding
this amount to the
value in colum 3 of
Tabl e 1:
3 BHP San BHP San Manuel A. 16,000 tons PLUS
Manuel resumes production
resumes consi stent w th past B. Any anounts
operati on, operations and identified in Table 3b
but Phel ps em ssi ons
Dodge
H dal go
does not
4 BHP San BHP San Manuel A. Expected em ssions
Manuel resumes operations for BHP San Manuel
resunes in a substantially (not to exceed 16, 000
oper ati on, di fferent nmanner tons) PLUS
but Phel ps such that em ssions
Dodge will be less than B. Any anounts
H dal go for past operations identified in Table 3b
does not (an exanpl e woul d be
runni ng only one
portion of the plant
to produce sul fur
acid only)
5 Bot h Phel ps Both smelters resune A Beginning with the
Dodge production year that production
H dal go and consi stent w th past resunes, and for each
BHP San operations and year up to the year
Manuel em ssi ons 2012, the ml estone
resune i ncrease by 38, 000

oper ati ons

tons.

B. For the years 2013
t hrough 2018, the

m | estone i ncreases by
30, 000 tons.
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Scenario If this and this t hen you
happens happens. .. cal cul ate the
m | estone by adding
this amount to the
value in colum 3 of
Tabl e 1:
6 Bot h Phel ps Phel ps Dodge Hi dal go A. For the year that
Dodge resumes production production resunes,
H dal go and consi stent w th past and for each year up
BHP San operations and to the year 2012, the
Manuel em ssi ons, but BHP m | est one i ncreases
resume San Manuel resunes by:
oper ati ons operations in a
substantially (1) 22,000 PLUS
di fferent manner
such that em ssions (2) Expected eni ssions
will be |less than for San Manuel (not to
for past operations exceed 16, 000 tons)
(an exanpl e woul d be
runni ng only one B. For the years 2013
portion of the plant t hough 2018, the
to produce sul fur m | estone i ncreases by
acid only) this same anount, or
by 30, 000 tons,
whi chever is |ess.
7 Bot h Phel ps BHP San Manuel A. For the year that
Dodge resunmes production production resunes,
H dal go and consi stent with past and for each year up
BHP San operations and to the year 2012, the
Manuel em ssions, but m | est one i ncreases
resune Phel ps Dodge Hi dal go by:
oper at i ons resunes operations

in a substantially
di fferent nmanner
such that enissions
will be less than
for past operations
(an exanpl e woul d be
runni ng only one
portion of the plant
to produce sul fur
acid only)

(1) 16,000 PLUS

(2) expected Hi dal go
em ssions (not to
exceed 22, 000 tons)

B. For the years 2013
though 2018, the

m | estone i ncreases by
this same anount, or
by 30, 000 tons

whi chever is |ess.
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Scenario If this . and this . then you
happens happens. .. cal cul ate the
m | estone by adding
this amount to the
value in colum 3 of
Tabl e 1:
8 Bot h Phel ps A, Any anounts
Dodge identified in table 3b
H dal go and
BHP San
Manuel do
not resune
oper ati ons

Tabl e 3b.

Adj ustments for

Certai n Copper

Snel ters VWi ch

Operat e Above Baseline Levels

Where it applies
in table 3a, if
the follow ng
snelter. ..

conplies with
existing permts
but has act ual

annual em ssions
t hat exceed the
foll ow ng

baseli ne | evel ..

...the mlestone
i ncreases by the
di fference

bet ween act ual

em ssions and the
basel i ne | evel

OR

the foll ow ng

amount, whi chever
is |ess.

Asar co Hayden 23, 000 tons 3,000 tons

BHP San Manuel 16, 000 tons 1, 500 tons

Kennecott Salt 1, 000 tons 100 tons

Lake

Phel ps Dodge 16, 000 tons 3,000 tons

Chi no

Phel ps Dodge 22,000 tons 4,000 tons

Hi dal go
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Where it applies
in table 3a, if
the follow ng
snelter...

conplies with
existing permts
but has act ual

annual em ssions
t hat exceed t he
foll ow ng

baseli ne | evel ..

...the mlestone
i ncreases by the
di fference

bet ween act ual

em ssions and the
basel i ne | evel

OR

the foll ow ng
amount, whi chever
is |ess.

Phel ps Dodge
M am

8, 000 tons

2,000 tons

(iii1) Adjustnents for

or cal cul ati on net hods.

The pl an nust

changes in eni ssion nonitoring

provi de for

adjustnments to the mlestones to reflect changes in

sul fur di oxide em ssion nonitoring or

for a source that

changes identified under

secti on.

Any such adj ust nent

is included in the program

em ssions nonitoring or nmeasurenment

in the form of an

i npl ementation plan revision that

pr ocedur al

i npl ement ation plan revision nust
Adm ni strator no | ater

periodi c report under
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met hods

i ncl udi ng

paragraph(h)(2)(iii)(D) of this
based upon changes to

met hods nust be nmde

conplies with the

requi renents of 851.102 and 8§51.103. The
be submtted to the
than the first due date for a

par agraph(d) (10) of this section




foll owing the change in en ssion nonitoring or
measur enent et hod.

(iv) Adjustnents for changes in flow rate
measur enent net hods for affected sources under 40 CFR
72.1. For the years between 2003 and 2017, the
i mpl ementation plan nust provide for adjustnents to the
m | estones for sources using the nethods contained in 40
CFR part 60, appendix A, Methods 2F, 2G and 2H  For any
year for which such an adjustnment has not yet been nmade
to the mlestone, the inplenmentation plan nust provide
for an adjustnment to the enm ssions reporting to ensure
consistency. The inplenmentation plan nust provide for
adjustnments to the mlestones by no |ater than the date
of the periodic plan revision required under
8§51.309(d) (10).

(v) Adjustnments due to enforcenment actions arising
fromsettlements. The inplenmentation plan nust provide
for adjustnments to the m | estones, as specified in
paragraph(h) (1) (vii) and (viii) of this section, if:

(A) an agreenent to settle an action, arising from
al l egations of a failure of an owner or operator of an

em ssions unit at a source in the programto conply with
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appl i cabl e regul ati ons which were in effect during the
base year, is reached between the parties to the action;

(B) the alleged failure to conply with applicable
regul ati ons affects the assunptions that were used in
cal cul ating the source’s base year and forecasted sul fur
di oxi de em ssions; and

(C) the settlenent includes or reconmends an
adj ustnment to the m | estones.

(vi) Adjustnents due to enforcenment actions arising
fromadm nistrative or judicial orders. The
i npl ement ati on plan nmust al so provide for adjustments to
the mlestones as directed by any final adm nistrative or
judicial order, as specified in paragraph(h)(1)(vii) and
(viii) of this section. Where the final admnistrative
or judicial order does not include a reforecast of the
source's baseline, the State or Tribe shall evaluate
whet her a reforecast of the source's baseline em ssions
i's appropriate.

(vii) Adjustnents for enforcenent actions. The
pl an nmust provide that, based on (v) and (vi) of this
par agraph, the mlestone must be decreased by an
appropriate anount based on a reforecast of the source’'s

decreased sul fur dioxide em ssions. The adjustnents do
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not become effective until after the source has reduced
its sulfur dioxide em ssions as required in the

settl enment agreenment, or adm nistrative or judicial
order. All adjustnments based upon enforcenent actions
nmust be made in the formof an inplenmentation plan
revision that conplies with the procedural requirenents
of 8851.102 and 51.103.

(viii) Docunmentation of adjustnments for enforcenment
actions. In the periodic plan revision required under
51.309(d)(10), the State or Tribe shall include the
foll owi ng docunentation of any adjustnent due to an
enforcement action:

(A) identification of each source under the State
or Tribe's jurisdiction which has reduced sul fur dioxide
eni ssions pursuant to a settlenent agreenent, or an
adm ni strative or judicial order;

(B) for each source identified, a statenent
indicating whether the m|estones were adjusted in
response to the enforcenent action;

(C) discussion of the rationale for the State or
Tri be's decision to adjust or not to adjust the

m | est ones; and
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(D) if extra SO, eni ssions reductions (over and
above those reductions needed for conpliance with the
appl i cabl e regul ati ons) were part of an agreenment to
settle an action, a statenent indicating whether such
reductions resulted in any adjustnent to the m | estones
or allowance allocations, and a discussion of the
rationale for the State or Tribe's decision on any such
adj ust nment .

(i x) Adjustnent based upon program audits. The plan
must provide for appropriate adjustnents to the
nm | est ones based upon the results of program audits. Any
such adjustnment based upon audits nust be made in the
formof an inplementation plan revision that conplies
with the procedural requirenments of 8851.102 and 51. 103.
The inmplenentation plan revision nust be submtted to the
Adm nistrator no later than the first due date after the
audit for a periodic report under (d)(10) of this
section.

(x) Adjustnment for individual sources opting into
the program The plan may provide for adjustnents to the
m | estones for any source choosing to participate in the
program even though the source does not neet the 100 tons

per year criterion for inclusion. Any such adjustnents
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nmust be made in the formof an inplementation plan
revision that conplies with the procedural requirenents
of §851.102 and 51.103.

(2) Requirements for nonitoring, recordkeeping and

reporting of actual annual em ssions of sul fur dioxide.

(i) Sources included in the program The

i npl enment ati on plan nmust provide for annual em ssion
nonitoring and reporting, beginning with cal endar year
2003, for all sources with actual em ssions of sulfur

di oxi de of 100 tons per year or nore as of 2003, and all
sources with actual em ssions of 100 tons or nore per
year in any subsequent year. States and Tribes nmay

i nclude other sources in the program if the

i mpl ementati on plan provides for the same procedures and
nmonitoring as for other sources in a way that is
federally enforceable.

(i1) Docunmentation of em ssions calculation nmethods.

The inmpl enentati on plan nmust provide docunentation of the
speci fic methodol ogy used to cal cul ate eni ssions for each
emtting unit included in the programduring the base
year. The inplenmentation plan nust also provide for

docunment ation of any change to the specific methodol ogy
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used to calculate em ssions at any emtting unit for any
year after the base year

(iii) Recordkeeping. The inplenentation plan nust

provide for the retention of records for at |east 10
years fromthe establishnment of the record. |If a record
will be the basis for an adjustnent to the m | estone as
provi ded for in paragraph(h)(1) of this section, that
record nust be retained for at |east 10 years fromthe
establi shnment of the record, or 5 years after the date of
the i npl ementation plan revision which reflects the

adj ust nent, whi chever is |onger. (iv) Conpletion and

subm ssion of em ssions reports. The inplenmentation plan

must provide for the annual collection of em ssions data
for sources included within the program quality
assurance of the data, public review of the data, and
subm ssion of em ssions reports to the Adm nistrator and
to each State and Tri be which has submtted an

i npl ementation plan under this section. The

i npl enment ati on plan nmust provide for subm ssion of the
em ssion reports by no later than Septenber 30 of each
year, beginning with reports due Septenmber 30, 2004 for
em ssions from cal endar year 2003. For sources for which

changes in enission quantification nethods require
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adj ust mrents under paragraph (h)(1)(iii) of this section,
the em ssions reports nust reflect the method in place
bef ore the change, for each year until the nmi|estone has
been adjusted. |If each of the States which have

subm tted an i nplenentation plan under this section have
identified a regional planning organization to coordinate
t he annual conparison of regional SO, em ssions agai nst

t he appropriate mlestone, the inplenentation plan nust
provide for reporting of this information to the regional
pl anni ng body.

(v) Exceptions reports. The em ssions report

subm tted by each State and Tri be under
paragraph(h)(2)(ii) of this section rmust provide for
exceptions reports containing the follow ng:
(A) identification of any new or additional sulfur
di oxi de sources greater than 100 tons per year that
were not contained in the previous year em ssions
report;
(B) identification of sources shut down or renoved
fromthe previous year eni ssions report;
(C) explanation for em ssions variations at any
covered source that exceed plus or m nus 20 percent

fromthe previous year's enissions report;
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(D) identification and explanation of changed

em ssions nonitoring and reporting nethods at any
source. The use of any changed em ssion nonitoring
or reporting nmethods requires an adjustnment to the
nm | estones according to paragraph(h)(1)(iii) of this
section.

(vi) Reporting of enissions for the Mhave

Generating Station for the vears 2003 through 2006. For

t he years 2003, 2004, 2005, and for any part of the year
2006 before installation and operation of sulfur dioxide

controls at the Mohave Generating Station, em ssions from

t he Mohave Generating Station will be cal culated using a
sul fur di oxide em ssion factor of 0.15 pounds per mllion
BTU.

(vii) Special provision for the year 2013. The

i mpl ementation plan nust provide that in the em ssions
report for cal endar year 2012, which is due by Septenmber
30, 2013 under paragraph(h)(2)(iv) of this section, each
State has the option of including calendar year 2018

em ssion projections for each source, in addition to the
actual em ssions for each source for cal endar year 2012.

(3) Annual conparison of em ssions to the mlestone.
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(i) The inplenmentation plan nust provide for a
conpari son each year of annual SO, enm ssions for the
regi on agai nst the appropriate mlestone. |In making this
conparison, the State or Tribe nust nmake the conpari son,
using its annual em ssions report and eni ssions reports
fromother States and Tri bes reported under
par agraph(h)(2)(iv) of this section.

(ii) The inplenmentation plan nmust provide for the
State or Tribe to nake available to the public a draft
report conparing annual em ssions to the m |l estone by
Decenber 31 of each year. The first draft report,
conparing annual em ssions in 2003 to the year 2003
m |l estone will be due Decenmber 31, 2004.

(iii) The inplenmentation plan nust provide for the
State or Tribe to submt to the Adm nistrator a final
determ nati on of annual em ssions by March 31 of the
following year. The final determ nation nust state
whet her or not the annual em ssions for the year exceed
t he appropriate m |l estone.

(iv) A State or Tribe may del egate its
responsibilities to prepare draft reports and reports
supporting the final determ nations under paragraphs

(h)(3)(i) through (iii) of this section to a regional
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pl anni ng organi zati on desi gnated by each State or Tri be
subm tting an approvabl e plan under this section.

(v) Special considerations for year 2012 report. |If
each State or Tribe submtting an approvabl e pl an under
this section has included cal endar year 2018 em ssion
proj ecti ons under paragraph(h)(2)(vii) of this section,
then the report for the year 2012 m | estone which is due
by Decenber 31, 2013 under paragraph(h)(3)(ii) of this
section may al so include a conparison of the regional
year 2018 em ssions projection with the mlestone for
cal endar year 2018. |If the report indicates that the
year 2018 milestone will be exceeded, then the State or
Tri be may choose to inplenent the market trading program
beginning in the year 2018, if each State or Tribe
subm tting an approvable plan under this section agrees.

(vi) Independent review. The inplenentation plan
must provide for reviews of the annual em ssions
reporting program by an independent third party. This
i ndependent review is not required if a determ nation has
been made under paragraph(h)(3)(iii) of this section to
i npl ement the market trading program The independent
review shall be conpleted by the end of 2006, and every 5

years thereafter, and shall include an analysis of:
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(A) the uncertainty of the reported em ssions data;
(B) whether the uncertainty of the reported
enmi ssions data is |likely to have an adverse inpact on the
annual determ nation of em ssions relative to the
m | estone; and,
(C) whether there are any necessary inprovenents for
t he annual admi nistrative process for collecting the
em ssions data, reporting the data, and obtaining public
review of the data.

(4) Market trading program The inplenmentation plan

must provide for inplenentation of a market trading
programif the determ nation required by
paragraph(h)(3)(iii) of this section indicates that a

m | estone has been exceeded. The inplenentation plan
must provide for the option of inplementation of a market
trading programif a report under paragraph(h)(3)(v) of
this section indicates that projected em ssions for the
year 2018 will exceed the year 2018 m | estone. The

i npl enment ati on plan nust provide for a market trading
program whose provi sions are substantively the same for
each State or Tribe submtting an approvable plan under
this section. The inplementation plan nust include the

foll owi ng market tradi ng program provisions:
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(i) Allowances. For each source in the program the

i mpl ementation plan nust either identify the specific

al l ocation of allowances, on a tons per year basis, for
each cal endar year from 2009 to 2018 or the formula or
nmet hodol ogy that will be used to cal cul ate the all owances
if the programis triggered. The inplementation plan
must provide that eligible renewabl e energy resources

t hat begin operation after October 1, 2000 will receive
2.5 tons of SO, al |l owances per negawatt of installed
namepl ate capacity per year. Allowance allocations for
renewabl e energy resources that begin operation prior to
the programtrigger will be retroactive to the tinme of
initial operation. The inmplenentation plan may provide
for an upper limt on the nunber of allowances provided
for eligible renewabl e energy resources. The total of
the tons per year allowances across all participating
States and Tribes, including the renewabl e energy

al | owmances, may not exceed the amounts in Table 4 of this
par agraph, less a 20,000 ton anmount that must be set
aside for use by Tribes. The inplenentation plan my

i nclude procedures for redistributing the allowances in
future years, if as the anmobunts in Table 4 of this

par agr aph, less a 20,000 ton anount, are not exceeded.
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The i nmpl enentation plan nust

for a cal endar

provi de that any adjustnment

applied to the m | estones under

par agraphs (h)(1)(i) through (vii) of this section nust

al so be applied to the anobunts in Table 4. Table 4
fol | ows:

Table 4. Total Amount of All owances by Year
For this year: If the two If the two

snelters resume
operations, the
total nunber of

al | owances i ssued
by States and

Tri bes may not
exceed this

snelters do not
resume
operations, the
total nunber of

al | owances i ssued
by States and

Tri bes may not

anmount : exceed this

anmount :
2009 715, 000 677,000
2010 715, 000 677,000
2011 715, 000 677,000
2012 715, 000 677,000
2013 655, 000 625, 000
2014 655, 000 625, 000
2015 655, 000 625, 000
2016 655, 000 625, 000
2017 655, 000 625, 000
2018 510, 000 480, 000

(ii) Conpliance with all owances.

pl an nmust provide that,

The inmpl ementation

begi nning with the conpliance

period 6 years followi ng the cal endar year for which
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eni ssions exceeded the nilestone and for each conpliance
period thereafter, the owner or operator of each source
in the program nmust hold all owances for each ton of

sul fur dioxide emtted by the source.

(iii) Em ssions quantification protocols. The

i mpl enmentati on plan nust include specific em ssions
guantification protocols for each source category
included within the program including the identification
of sources subject to part 75 of this chapter. For
sources subject to part 75 of this chapter, the

i npl enmentation plan may rely on the em ssions
gquantification protocol in part 75. For source
categories with sources in nore than one State or tri bal
area submtting an inplenentation plan under this
section, each State or Tribe should use the sane protocol
to quantify em ssions for sources in the source category.
The protocols nust provide for reliability (repeated
application obtains results equivalent to EPA-approved
test methods), and replicability (different users obtain
the same or equivalent results that are independently
verifiable). The protocols nust include procedures for
addressing m ssing data, which provide for conservative

cal cul ati ons of em ssions and provide sufficient
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incentives for sources to conply with the nonitoring
provisions. |If the protocols are not the sane for
sources within a given source category, and where the
protocols are not based upon part 75 or equival ent

nmet hods, the State or Tribes nust provide a denonstration
t hat each such protocol neets all of the criteria of this
par agr aph.

(iv) Munitoring and Recordkeeping. The

i npl enment ati on plan rmust include nonitoring provisions
whi ch are consistent with the em ssions quantification
protocol. Monitoring required by these provisions nust
be timely and of sufficient frequency to ensure the
enforceability of the program The inplenentation plan
nmust al so include requirenents that the owner or operator
of each source in the program keep records consi stent
with the em ssions quantification protocols, and keep al
records used to determ ne conpliance for at |east 5
years. For source owners or operators which use banked
al | owmances, all records relating to the banked all owance
must be kept for at |least 5 years after the banked

al | owances are used.

(v) Tracking system The inplenentation plan nust

provide for submtting data to a centralized system for
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the tracking of allowances and em ssions. The

i mpl enentation plan nust provide that all necessary

i nformation regardi ng en ssions, allowances, and
transactions is publicly available in a secure,
centralized data base. In the system each all owance
must be uniquely identified. The system nmust allow for
frequent updates and include enforceabl e procedures for
recordi ng dat a.

(vi) Authorized account representative. The

i mpl ementation plan nust include provisions requiring the
owner or operator of each source in the programto
identify an authorized account representative. The

i npl ement ation plan nmust provide that all matters
pertaining to the account, including, but not limted to,
t he deduction and transfer of allowances in the account,
and certifications of the conpl eteness and accuracy of

enm ssions and al |l owances transactions required in the
annual report under paragraph(h)(4)(vii) of this section
shal | be undertaken only by the authorized account

representative.

(vii) Annual report. The inplenentation plan nust
i nclude provisions requiring the authorized account

representative for each source in the programto
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denonstrate and report within a specified time period
follow ng the end of each cal endar year that the source
hol ds al | owances for each ton per year of SO, emitted in
that year. The inplenmentation plan nust require the

aut hori zed account representative to subnit the report
within 60 days after the end of each cal endar year

unl ess an alternative deadline is specified consistent
with em ssion nonitoring and reporting procedures.

(viii) Allowance transfers. The inplenentation plan

must include provisions detailing the process for
transferring all owances between parti es.

(i x) Emi ssions banking. The inplenentation plan may

provi de for the banking of unused allowances. Any such
provi sions nust state whether unused all owances may be
kept for use in future years and descri be any
restrictions on the use of any such all owances.

Al | owances kept for use in future years may be used in
cal endar year 2018 only if the inplenmentation plan
ensures that such all owances would not interfere with the
achi evenent of the year 2018 anount in Table 4 in
paragraph (c)(4)(i) of this section.

(x) Penalties. The inplenentation plan nust:
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(A) provide that if em ssions froma source in the
program exceed the all owances held by the source, the
source's all owances will be reduced by an amount equal to
two tinmes the source's tons of excess em ssions,

(B) provide for appropriate financial penalties for
excess em ssions, either $5000 per ton (year 2000
dollars) or an alternative anmobunt that is the same for
each participating State and Tri be and that substantially
exceeds the expected cost of all owances,

(C) ensure that failure to conply with any program
requi renments (including nonitoring, recordkeeping, and
reporting requirenents) are violations which are subject
to civil and crimnal remedi es provided under applicable
State or tribal law and the Clean Air Act, that each day
of the control period is a separate violation, and that
each ton of excess em ssions is a separate violation.

Any al | owance reduction or penalty assessnment required
under paragraphs (A) and (B) shall not affect the
liability of the source for renedi es under this

par agr aph.

(xi) Provisions for periodic evaluation of the

tradi ng program The inplenmentation plan nust provide

for an evaluation of the trading programno |later than 3
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years following the first full year of the trading
program and at | east every 5 years thereafter. Any
changes warranted by the eval uation should be
incorporated into the next periodic inplementation plan
revi sion required under paragraph(d)(10) of this section.
The eval uati on nust be conducted by an independent third
party and nust include an anal ysis of:

(A) Whether the total actual em ssions could exceed
the values in 851.309(h)(4)(i), even though sources
conply with their all owances;

(B) VWhether the program achi eved the overall
em ssion mlestone it was intended to reach;

(C) The effectiveness of the conpliance, enforcenent
and penal ty provisions;

(D) A discussion of whether States and Tribes have
enough resources to inplenment the tradi ng program

(E) Whether the trading programresulted in any
unexpect ed beneficial effects, or any unintended
detrinmental effects;

(F) Whether the actions taken to reduce sul fur
di oxi de have |l ed to any unintended increases in other

pol | ut ants;
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(G Vhether there are any changes needed in
em ssions nmonitoring and reporting protocols, or in the
adm ni strative procedures for program adni nistration and
tracking; and

(H) The effectiveness of the provisions for
interstate trading, and whether there are any procedural
changes needed to nake the interstate nature of the
program nore effective.

(5) O her provisions.

(i) Permtting of affected sources. The

i npl enment ati on plan nmust provide that for sources subject
to part 70 or part 71 of this chapter, the inplenmentation
pl an requirenents for em ssions reporting and for the
tradi ng program under paragraph(h) of this section nust
be incorporated into the part 70 or part 71 permt. For
sources not subject to part 70 or part 71, the

requi renments nust be incorporated into a pernmit that is
enf orceabl e as a practical matter by the Adm ni strator,
and by citizens to the extent permtted under the Clean
Air Act.

(ii) Integration with other prograns. The

i mpl ementation plan nust provide that in addition to the

requi renments of paragraph(h) of this section, any
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applicable restrictions of Federal, State, and tribal |aw
remain in place. No provision of paragraph(h) of this
section should be interpreted as exenpting any source
from conpliance with any other provision of Federal,
State, tribal or local law, including an approved

i npl ementation plan, a federally enforceable permt, or

any ot her Federal regul ations.
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